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 What Every Employer Needs to 
Know and Do 

 T he articles and columns in this issue have at least one thing in 
common: they explain what employers need to know and what 

they need to do. For example, our first article is entitled, “What Every 
Employer Should Know About the Law of Union Organizing.” Here, 
Daryll J. Neuser and Daniel D. Barker observe that with several federal 
labor law changes on the horizon, the financial stakes for employ-
ers may increase dramatically. Prudent employers are well-advised to 
understand the law of union organizing. The authors discuss the early 
signs of union organizing and detail unfair labor practices arising during 
union organization campaigns. 

 LILLY’S IMPACT 

 The Lilly Ledbetter Fair Pay Act of 2009 is making many employers 
uncomfortable—with good reason. Prior to the Act, an employee had a 
narrow period of time (180 or 300 days) within which to bring a lawsuit 
against the employer for unfair pay or discrimination pay practices. Now, 
that statute of limitations has virtually disappeared since it essentially 
restarts each time an employee receives a paycheck. In addition, if one 
paycheck is based on a discriminatory compensation decision, then most 
complainants will conduct a historical analysis to see just how many oth-
ers fall into that same category. Some professionals are going as far as 
saying a paycheck includes a pension check, since they are based upon 
a percentage of pay. Others contemplate that the Act may also protect 
non-employees, like spouses of deceased workers, as long as their 
claims are affected by a discriminatory practice against the deceased. 

 In our next article, “Reacting to the Lilly Ledbetter Fair Pay Act: What 
Every Employer Needs to Do Now,” Rania V. Sedhom, an attorney and 
a principal with Buck Consultants in New York, explains what employ-
ers can do to protect themselves, whether everyone has to receive the 
same pay, and how employers can pay their employees in a fair manner 
while still rewarding top performers and go-getters. 

 POST-EMPLOYMENT RESTRICTIONS 

 In this employment environment, now is a good time for businesses, 
both those that are hiring and those that are laying off employees, to 
understand what information, knowledge, skill, and materials their new 
and departing employees may “bring with them” when changing jobs, 
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and the enforceability of any agreements that the employee has made 
not to compete with his or her former employer. 

 Our next article, “Thinking Ahead in Today’s Job Market: Do Not 
Forget About Post-Employment Restrictions When Hiring,” by Thomas 
D. Leland of Lathrop & Gage LLP, discusses the enforceability of non-
competition agreements and the laws governing trade secrets. 

  AND MORE . . .  

 Among the other articles in this issue is one by Jeffrey S. Bosley, a 
partner in the Labor and Employment Department of Winston & Strawn 
LLP, analyzing why the United   States Court of Appeals for the District 
of Columbia and the National Labor Relations Board reached opposite 
conclusions in a case involving the employment status of FedEx drivers 
and discussing the implications of the FedEx case on future employee/
contractor determinations. We also have an Employee Benefi ts column 
on “HIPAA’S Special Enrollment Rights: Today’s Rules,” by Anne E. 
Moran; an ERISA Litigation column, on “The Fiduciary Exception to the 
Attorney-Client Privilege in ERISA Litigation,” by Craig C. Martin and 
William L. Scogland; a “Split Circuits” column on whether two- member 
NLRB decisions are binding, by Howard S. Lavin and Elizabeth E. 
DiMichele, and an “Employment Law Case Update,” by Elise Busny. 

 Enjoy the issue! 

 Steven A. Meyerowitz 
 Editor-in-Chief 
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 What Every Employer Should Know About 
the Law of Union Organizing 

 Daryll J. Neuser and Daniel D. Barker  

  With several federal labor law changes on the horizon, the fi nancial stakes for employ-
ers may increase dramatically. Prudent employers are well-advised to understand 
the law of union organizing. This article discusses the early signs of union organizing 
and details unfair labor practices arising during union organization campaigns.  

 M any labor relations professionals, lawyers, and non-lawyers alike, 
have been anxiously watching the growing public debate regard-

ing federal labor law change. While proposals for statutory change have 
bounced around Congress for many years, the results of the November 
2008 Congressional and presidential elections caus ed a heightened 
sense that change is imminent. 

 The November 2008 presidential election ushered in an administration 
that is sensitive to the needs of organized labor. President Obama, both 
as a candidate and now as head of the Executive branch, has repeatedly 
voiced his support for legislation which will “level the  playing fi eld” 
between unions and management. 

 In the November 2008 Congressional elections, Democrats, who 
already enjoyed a signifi cant majority in the House of Representatives, 
initially picked up eight seats in the Senate. After months of litigation, on 
July 7, 2009, Al Franken was sworn into the Senate as the junior Senator 
from Minnesota giving Democrats a fi libuster-proof majority of 60 seats 
in the Senate. Less than 24 hours after he was sworn in, Senator Franken 
became a co-sponsor of the Employee Free Choice Act of 2009. 

 To many, these political changes are the harbinger of a resurgence of 
organized labor. Even Wilma Liebman, Chairman of the National Labor 
Relations Board, speaking for herself, stated in an address to the US 
Chamber of Commerce on Labor Policy at the Crossroads that a “perfect 
storm” existed for changes to federal labor law. 

 Indeed, since the 111th Congress began on January 3, 2009 there have 
been no fewer than six bills introduced into the House of Representatives, 
the Senate or both proposing changes federal labor law: 

   •  The Employee Free Choice Act of 2009 (H.R. 1409 and S. 560).  
These bills provide a “card check” process as a substitute to 

 Daryll J. Neuser is Labor and Employment Counsel for Veolia ES Solid Waste, Inc., 
in Milwaukee. Daniel D. Barker, partner with Melli Law, S.C., in Madison, WI, 
represents employers in labor and employment law matters. The authors can be 
reached at  daryll.neuser@veoliaes.com  and  danbarker@mellilaw.com , respectively. 
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secret ballot elections, mandate mediation and interest arbi-
tration for fi rst labor agreements and signifi cantly increase 
 penalties against employers for violations of the National Labor 
Relations Act.  

  •  The National Labor Relations Modernization Act (H.R. 1355).  
This bill does not include a “card check” provision but requires 
employers to give unions equal access to the employer’s 
property to campaign in favor of unionization. This bill also 
contains mandatory mediation and interest arbitration for fi rst 
labor agreements and signifi cantly increases penalties against 
employers for violations of the National Labor Relations Act.  

  •  Labor Relations First Contract Negotiations Act of 2009 (H.R. 
243).  This bill also makes mediation and interest arbitration 
mandatory for fi rst labor agreements.  

  •  The Secret Ballot Protection Act (H.R. 1176 and S. 478).  These 
bills would legally prohibit a labor organization from causing 
or attempting to cause an employer to recognize or bargain 
collectively with a union that was not selected by a majority 
of such employees in a secret ballot election conducted by the 
National Labor Relations Board.   

 To suggest that some form of change is not imminent is unrealistic. 
The only real question is what specifi c changes will survive the political 
process. The “card check” provision of the Employee Free Choice Act has 
received the most media attention. However, many of us do not believe 
that “card check” is politically viable. If there is a demise of “card check,” 
that means traditional union organizing tactics will continue, albeit on a 
much faster schedule and much broader scale, after the law changes. 

 Just as important, are provisions in the proposed laws that would attach 
signifi cant fi nes and penalties to labor law violations. In other words, the 
fi nancial stakes for employers may increase dramatically, and prudent 
employers are well-advised to understand the law of union organizing. 

 EARLY SIGNS OF UNION ORGANIZING ACTIVITY 

 Many employers are under the mistaken belief that the union’s fi rst 
step in organizing a new employer is to fi le a petition with the National 
Labor Relations Board (the Board) or to solicit signatures on cards 
authorizing union representation of the employees who sign. Very often 
however the union will covertly probe employee interest prior to any 
larger-scale solicitation of authorization cards. The union may even 
attempt to place a paid or unpaid union organizer within a target non-
union company to organize the non-union company’s workforce from 
the inside. This organizing tactic is known as “salting.” 

What Every Employer Should Know About the Law
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 Regardless of how the union fi rst infi ltrates the company, there are 
many telltale signs of union organizing: 

   1. Increase in the number or intensity of employee complaints on 
wages, hours, working conditions, or management practices;  

  2. Unusual or more frequent employee challenges to manage-
ment authority;  

  3. Employee demands to revisit employee relations issues that 
management believed had been resolved;  

  4. Increase in the number of hushed and/or animated employee 
conversations that stop when management comes near;  

  5. Unusual groupings or congregations of employees ( i.e ., con-
versations between employees who typically do not interact);  

  6. Actions taken by groups of employees versus individual action 
( e.g ., groups of employees appearing at the supervisor’s door 
to make a complaint or groups of employees wearing the same 
article of clothing such as a red T-shirt on the same day);  

  7. Unusually frequent or well-publicized employee meetings 
 during non-work hours;  

  8. Increase in the number of formal complaints to government 
agencies ( i.e ., Occupational Health and Safety Administration, 
U.S. Department of Labor Wage and Hour, state or federal fair 
employment agencies, environmental agencies, etc.);  

  9. Clothing/buttons imprinted with traditional union organizing 
themes or union identifi cation; and  

  10. Unusual increase in graffi ti or defacement of employer postings.   

 The above list is not intended to be exhaustive but only illustrative that 
many early signs of union activity are easy to miss. Because Section 7 of 
National Labor Relations Act (the Act) applies to all employees, not just 
“unionized” employees, employers must be mindful of the law of orga-
nizing even in the absence of an obvious union organizing campaign. 

 COMMON EMPLOYER UNFAIR LABOR PRACTICES 
DURING A UNION ORGANIZING CAMPAIGN 

 Introduction 

 An employer is permitted, and is almost always well advised, to 
conduct an employee informational campaign when confronted with a 

What Every Employer Should Know About the Law



Vol. 35, No. 3, Winter 2009 6 Employee Relations Law Journal

union organizing campaign. What the employer is lawfully permitted to 
do and say in its counter-campaign is the subject of Section 8(a) of the 
Act and a vast number of Board decisions and judicial opinions. 1    

 Employers that do not pay careful attention to relevant labor law when 
conducting a counter-campaign can easily run afoul of the law. There are 
few easy answers in determining whether the employer’s counter- campaign 
violated the Act and whether the employer has thereby committed one or 
more unfair labor practices. The analyses are complex and highly fact 
intensive. Moreover, outcomes are often infl uenced on factors beyond the 
control of the employer, such as the Board Region investigating the charge 
and the Board’s political composition at the time of adjudication. 

 The remainder of this article is meant to explain the general struc-
ture of the Act’s employer-side unfair labor practices provisions and to 
explain the general principles, often through illustrative examples. Given 
the complexity of this area of the law, employers that are confronted 
with an organizing campaign should immediately seek legal counsel. 

 Review of the General Statutory Structure and Language 

 Section 8(a)(1)—Interference, Restraint and Coercion 

 Section 8(a)(1) of the Act provides that it is an unfair labor practice for 
an employer “to interfere with, restrain, or coerce employees in the exer-
cise of the rights guaranteed in section 7.” 2    Section 7 of the Act provides: 

 Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all such activities[.] 3    

 Section 8(a)(1) is very frequently cited as the statutory authority of 
unfair labor practice charges and/or complaints. 4    There are two reasons. 
First, Section 8(a)(1) covers a very large number of common employer 
unfair labor practice activities. Threats, promises, coercive questioning, 
surveillance, disparagement of the organizing union, and many other 
employer activities may violate Section 8(a)(1). 

 Moreover, because Section 8(a)(1) prohibits actions that “interfere 
with, restrain, or coerce” employees, an employer that violates one of 
the other statutory sections derivatively violates Section 8(a)(1) of the 
Act as well. 5    

 Section 8(a)(2)—Domination or Interference of a Union 

 Section 8(a)(2) of the Act provides that it is an unfair labor practice 
for an employer to “to dominate or interfere with the formation or 
administration of any labor organization or contribute fi nancial or other 
support to it[.]” 6    

What Every Employer Should Know About the Law



Employee Relations Law Journal 7 Vol. 35, No. 3, Winter 2009

 This section of the Act is often cited in charges and/or complaints alleg-
ing that an employer’s use of employee participation programs unlawfully 
dominates or interferes with the formation of a union. It is also cited in some 
cases in which two or more rival unions are competing to represent employ-
ees and the employer provides assistance to only one of the unions. 

 Section 8(a)(3)—Discrimination in Regard to 
Hire or Tenure of Employment or Any Term or 
Condition of Employment 

 Section 8(a)(3) of the Act provides that it is an unfair labor practice for 
an employer to discriminate “in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization.” 7    

 Like Section 8(a)(1), Section 8(a)(3) is the statutory authority prohibit-
ing certain employer conduct under a myriad of fact situations. Discharges 
for employment, suspensions, segregation of employee-union activists, 
and failure to hire allegations may constitute Section 8(a)(3) violations. 

 Section 8(a)(4)—Discrimination for Filing Charges or 
Participating in Board Proceedings 

 Section 8(a)(4) of the Act provides that it is an unfair labor practice for 
an employer to “discharge or otherwise discriminate against an employee 
because he has fi led charges or given testimony under this Act.” 8    

 Section 8(a)(5)—Refusal to Bargain 

 Section 8(a)(5) of the Act provides that it is an unfair labor practice for 
an employer “to refuse to bargain collectively with the representatives of 
his employees[.]” 9    Section 8(a)(5) violations typically occur after a union 
has been certifi ed as the employees’ exclusive bargaining representative. 
For that reason, the topic is not covered in this article. 

 Remedies for Employer Unfair Labor Practices During a 
Union Organizing Drive 

 Employer Unfair Labor Practices During an Organizing 
Campaign may Invalidate an Election and/or Result in a 
Board Bargaining Order 

 Generally, in determining whether a party has engaged in objection-
able conduct warranting a remedy, the Board will evaluate the parties’ 
conduct beginning on the date that the certifi cation of representative 
petition was fi led through the date of the election ( i.e. , the so-called 
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“critical period”). 10    However, the Board may also consider pre- petition 
conduct in circumstances where such conduct “adds meaning and 
dimension to related post-petition conduct.” 11    

 As described more fully below, an employer who engages in unfair 
labor practices during a union organizing campaign runs the risk that the 
Board will invalidate subsequent election results or order the employer 
to bargain with the union. 

 Invalidation of Election Results 

 Conduct that affects the results of the election may constitute a basis 
for setting aside the results of the election. 12    Generally, an employer’s 
post-petition, pre-election conduct must conform to Sections 8(a)(1) 
through 8(a)(4) of the Act. The Board may set aside the results of an 
election if, in conducting its counter-campaign, the employer’s tactics 
are “extreme enough” to create “an atmosphere” that makes employee 
free choice “improbable.” 13    

 A union’s objections to an election need not constitute unfair labor 
practices in order for the Board to fi nd that they have impermissibly 
affected the results of the election. The union’s burden is simply to 
provide suffi cient evidence to show with reasonable probability that the 
employer’s improper acts materially affected the results of the election. 

 The Board utilizes a nine-factor test to decide whether the improper acts 
materially affected the results of the election. The nine factors are the: 

   1. Number of misconduct incidents;  

  2. Incidents’ severity and the likelihood of causing employee 
fear;  

  3. Number of employees subjected to the misconduct;  

  4. Proximity of the misconduct to the election date;  

  5. Degree the misconduct persisted in the minds of employees;  

  6. Extent the misconduct was known by employees;  

  7. Effect of misconduct by the opposing party in canceling out 
the effect of the original misconduct;  

  8. Closeness of the fi nal vote; and  

  9. Degree to which the misconduct can be attributed to a party. 14      

 The Board will order and conduct a re-run election in cases where 
the Board fi nds that an employer’s conduct has disrupted the election 
process but is not so serious as to warrant a bargaining order. 
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 Bargaining Order 

 The Board has the authority to order the employer to bargain with 
a union in cases where the employer’s response to an organizing cam-
paign is to commit numerous and/or severe unfair labor practices. 15    The 
Board will use this extraordinary remedy in cases where the union had 
lost the representation election but timely fi led objections to the election 
and unfair labor practices charges. Similarly, the Board may also issue a 
bargaining order without requiring a secret ballot election and, in some 
cases, without any evidence that the union represented a majority of 
employees. 

 Who Can Constitute “The Employer” for Purposes 
of Determining Employer Liability? 

 The statutory unfair labor practices proscribe “employer” conduct. 
Therefore, before describing the types of employer activities that may 
violate the Act, it is important to discuss which people can constitute 
“the employer” for purposes of determining employer liability. On bal-
ance, liability for the prohibited conduct committed by a person or 
entity other than the “employer” does not fl ow to the “employer.” But 
because “employers” do not act except through the conduct of persons, 
it is usually necessary to determine whether a specifi c person’s conduct 
can be imputed to the employer. 

 In some cases it is relatively easy to determine whether a person is act-
ing on behalf of the employer so that the employer is properly liable for 
the unlawful action(s). The Act defi nes the term “employer” to include 
“any person acting as an agent of an employer, directly or  indirectly[.]” 16    
Generally, because supervisors, managers, company  offi cers, and execu-
tive personnel are the most likely to act for the employer during a union 
organizing drive, liability for the conduct of those persons usually fl ows 
to the employer. 

 In other cases, such as low-level supervisors, third parties and rank-
and-fi le employees, the determination is more diffi cult. This section 
 provides general guidelines as to when an employer may be held 
responsible for the conduct of certain classes of persons. 

 Supervisors 

 An employee’s title alone cannot establish whether an employee is a 
statutory supervisor. 17    Section 2(11) of the Act defi nes the term “supervi-
sor” as: 

  any individual having authority, in the interest of the employer, to 
hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
reward, or discipline other employees, or responsibly to direct them, 
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or to adjust their grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of such authority is 
not of a merely routine or clerical nature, but requires the use of 
independent judgment. 18       

 The Act’s list of supervisor indicia is phrased in the disjunctive. Thus, 
if an individual possesses any one of the listed powers, that individual 
may qualify as a “supervisor” under the Act. 19    

 Moreover, the types of authority in Section 2(11) of the Act must be 
exercised with independent judgment on behalf of management and 
not in a routine manner. 20    The exercise of some supervisory authority 
in a merely routine, clerical, perfunctory, or sporadic manner does not 
 confer supervisory status. For example, the Board has decided that, 
standing alone, it is not signifi cant that employees report absences to 
a purported supervisor. That was so because the receipt of absence 
reports in and of itself is no more than a clerical function. 21    Similarly, 
scheduling employee overtime and vacations may be a supervisory 
function only if the task involves independent judgment. If such tasks 
are carried out within the relatively fi xed parameters established by 
management, then the performance of those tasks is routine and does 
not confer supervisory status. 22    

 Agents 

 As described above, the statutory defi nition of the term “employer” 
includes any person who acts indirectly as an agent of an employer. 23    
Many common law agency principles, including the apparent author-
ity doctrine, come into play in determining whether an individual’s 
unlawful conduct can be imputed to the employer. Section 2(13) of the 
Act makes clear, however, that “[i]n determining whether any person 
is acting as an ‘agent’ of another person so as to make such other per-
son responsible for his acts, the question of whether the specifi c acts 
performed were actually authorized or subsequently ratifi ed shall not 
be controlling.” 24    

 The Board’s test for determining whether an employee is an agent 
of the employer is whether, under all of the circumstances, employees 
would reasonably believe that the purported agent was refl ecting com-
pany policy and speaking and acting for management. 25    The Board gen-
erally applies common law principles of agency in determining whether 
an employee is acting with apparent authority on behalf of the employer 
when the employee engages in alleged unlawful conduct. 26    Apparent 
authority results from the manifestation by the principal to a third party 
that creates a reasonable belief that the principal has authorized the 
alleged agent to perform the acts in question. 27    Either the principal must 
intend to cause the third party to believe the agent is authorized to act 
for the employee, or the principal should realize that its conduct is likely 
to create such a belief. 28    
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 In resolving questions of agency, the Board often considers the 
employee’s position and duties in addition to the context in which the 
allegedly unlawful conduct occurred. 29    For example, the Board found 
that an employer placed an employee in a position where coworkers 
could reasonably believe that he spoke on behalf of management where 
the employee was the only person to direct the work crew, interacted 
with an admitted statutory supervisor, and attended at least one super-
visory meeting. 30    

 Low-Level Company Leadership 

 Low-level foremen, who do not meet the defi nition of statutory 
supervisor, are not  per se  agents of the employer. 31    Generally, the Board 
will not fi nd agency status if the alleged agent is not involved in the 
 formulation, communication, or administration of personnel policy. 32    
In analyzing whether, under all of the circumstances, employees could 
reasonably believe that the alleged agent refl ected company policy 
and spoke and acted for management, the Board considers whether 
employees looked to the purported agent for communications regard-
ing personnel policy 33    and whether the purported agent held employee 
meetings to discuss personnel issues. 34    

 The Board is likely to fi nd agency status when the employer holds 
the purported agent out to employees as the usual conduit for transmit-
ting information from the company to employees. 35    Similarly, low-level 
foremen who independently acted as the employer’s spokesperson on 
job sites, acted as conduits for the relaying and enforcing of employer 
policies, and participated in monthly management meetings were found 
to be agents of the employer. 36    

 Rank and File Employees Are Not Presumed to 
Be Agents of the Employer 

 Section 7 provides employees with the right to refrain from form-
ing, joining, or assisting labor organizations. 37    Thus, an employee can 
actively oppose a union’s organizational effort. In such circumstances 
the question often arises as to whether an employee’s opposition to 
unionization is protected under Section 7 or whether the employee was 
acting as an agent of the employer. It is a question without an easy 
answer. 

 The general rule is that the Board will not presume rank-and-fi le 
employees who oppose unionization to be agents of the employer. 
Therefore, the anti-union activities of rank-and-fi le employees are 
 generally not imputed to the employer. 

 Even absent a showing of agency, however, an employer cannot 
assist with or initiate employees’ anti-union activities. An employer 
 cannot encourage employees to report back regarding union activities. 38    
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For example, an employer cannot solicit the assistance of employees 
in reporting union activities, 39    such as requesting an employee attend a 
union meeting and provide the employer with a list of employee names 
who attended, 40    requesting an employee join the union and report back 
regarding union membership, 41    or hiring an undercover agent to pose as 
an employee and spy on union membership and activities. 42    Even when 
an employee voluntarily reports information, the Board may fi nd that 
the employer acted unlawfully by conversing about protected activities 
with the reporting employee. 43    

 Third Parties as Agents of the Employer 

 There is no  per se  rule that employers are liable for the conduct of 
third parties. However, the Board may fi nd a third party to be an agent 
of the employer, and therefore impute liability to the employer, if the 
employer instigated, condoned, or assisted in the third party’s unlawful 
activities. 

 As examples, the Board held the employer legally responsible for a 
mayor’s anti-union speech held on company time and company prop-
erty in which the mayor asserted the employer could move out of the 
city in response to the union organizing activities. 44    The Board has also 
found the employer legally responsible when: 

   • The county sheriff interfered with employee organizing 
activities by revoking a security guard-employee’s commis-
sion as deputy thereby making the employee ineligible for 
 employment as a security guard; 45     

  • A subcontractor’s unlawful interrogation of its customer’s 
employees by questioning the employees about their involve-
ment in union activities; 46    and  

  • The employer’s labor relations attorney visited an employee’s 
home two days before the election and suggested that the 
employer would relocate the plant. 47      

 Employer Threats 

 When confronted with a union organizing drive, a natural human 
reaction is to threaten to retaliate against employees for their perceived 
disloyalty. Thus, when confronted with organizing activity, many employ-
ers colorfully explain the distribution of power within the employment 
relationship. These employers often violate the Act because employers 
make threatening or intimidating statements that are calculated to infl u-
ence an employee in the exercise of his or her right to support a union. 48    
The issue in such cases is whether the employer’s remarks impinge on 
employees’ statutory right to organize. 
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 This section provides general guidance regarding employer statements 
that cross the line of interference, restraint, and coercion and therefore 
constitute unlawful threats under Section 8(a)(1) of the Act. The rules 
for election cases are often more stringent than the ones used in unfair 
labor practice cases. The unfair labor practice cases nonetheless provide 
a useful analytical framework. 

 What Is a “Threat?” 

 The Board’s test for whether an employer’s remarks violate Section 
8(a)(1) of the Act does not depend on the employer’s motive for making 
the remarks nor the employer’s success in creating a coercive effect. 49    
Instead, the lawfulness of the remark is determined by whether the 
remark may reasonably be said to have a tendency to interfere with the 
free exercise of employees’ rights under the Act. 50    

 Generally, unlawful threats have two components. The fi rst com-
ponent is that the employer threatens to take an action that would be 
unlawful under the statute. For example, threatening to discharge an 
employee because of his or her union membership is unlawful, in part, 
because it would be unlawful to actually discharge the employee on 
those grounds. 

 The second component of an unlawful threat is the employer’s mes-
sage that the employer will, because it so chooses, carry out the threat. 
The employer’s intent to effectuate the threat may be either direct or 
implied. 

 By way of examples, the Board found that an employer’s statement 
that employees “would lose their asses if the union came in” was an 
unlawful threat because it reasonably tended to interfere with the free 
exercise of employee rights. 51    A statement that employees would lose 
the “family atmosphere” then in existence at the employer’s facility was 
also deemed a threat. 52    Both examples threaten employees with certain 
adverse consequences within the employer’s control. 

 The Employer’s Statutory (but Limited) Right 
to “Free Speech” 

 “The expressing of any views, argument, or opinion, or the dissemi-
nation thereof, whether in written, printed, graphic, or visual form, shall 
not constitute or be evidence of an unfair labor practice under any 
of the provisions of this Act, if such expression contains no threat of 
reprisal or force or promise of benefi t.” 53    Thus, Section 8(c) of the Act 
provides a defense to employers accused of unfair labor practices. 

 The Board analyzes whether a comment is protected by Section 
8(c) of the Act within the context in which the comment occurred. 54    
The Board likewise considers the context in which the statement was 
made in view of the totality of the employer’s conduct. 55    For example, 
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in one case the Board decided that a provision of the employee hand-
book which stated the employer’s “intention to do everything possible 
to maintain our company’s union-free status” was not protected under 
Section 8(c) of the Act when evaluated in the context of the employer’s 
other unlawful conduct during the union organizing campaign. 

 The fundamental point of Section 8(c) of the Act is that an employer 
and its agents may lawfully state their opinions regarding unionization 
as long as the stated opinion is free of threat or promise of benefi t. 56    
Thus, the Board found that a supervisor’s statement that “the union 
probably won’t get you anything more than you have now,” was a law-
ful statement of opinion from which no employee could have reason-
ably perceived a threat. 57    A supervisor also lawfully expressed opinion 
when she wondered aloud why employees would want a union given 
the employer’s generous benefi ts and stated that the union just wanted 
the employees’ money. 58    

 Employer predictions of adverse consequences fl owing from a suc-
cessful union organizing drive is perhaps the most complex area in 
which the Board must determine whether an employer’s statement 
overstepped the bounds of permissible speech and constitute unlawful 
threats. The Board conceded that “[t]he line between conduct permitted 
under Section 8(c) and that prohibited under Section 8(a)(1) is often a 
fi ne one.” 59    

 In demarcating the line between lawful prediction and an unlawful 
threat, the United States Supreme Court has held that an employer may 
predict its opinion of the precise effects of unionization only as long as 
the prediction is carefully phrased on the basis of objective fact. 60    The 
purpose of the Court’s requirement that the employer base its predic-
tion on objective fact is to assure employees that the predicted result 
would not be taken solely on the employer’s own initiative unrelated 
to economic necessities. In other words, an employer may lawfully pre-
dict those objective natural consequences fl owing from unionization as 
opposed to those consequences that the employer would force upon 
the employees. If, however, an employer’s “predictions” of adverse con-
sequences are not based in fact, the “prediction” will be viewed as an 
unlawful threat by the NLRB. 

 It is also important to emphasize that Section 8(c) prohibits the NLRB’s 
General Counsel from using protected communication as evidence of 
other unfair labor practices. 61    

 Threats to Reduce or Freeze Wages 

 An employer violates Section 8(a)(1) of the Act if the employer states 
or implies that employees will lose wages because the company will 
take action on its own initiative in retaliation for the employees’ choice 
to unionize. 62    An employer cannot threaten employees to take an action 
in retaliation for engaging in activities protected by Section 7 of the Act. 63    
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For example, it is an unlawful threat to tell employees that they have 
lost a planned wage increase because the employees had attempted to 
organize a union 64    or that all wages would be frozen if the union won 
the election. 65    The Board has also found that an employer violates the 
Act when it tells organizing employees that it could not give unionized 
employees more than it gave non-union employees without encourag-
ing the non-union employees to organize. 66    

 Other violations occur when the employer attempts to describe the 
legal meaning of collective bargaining and the effect that the collective 
bargaining process may have on wage rates. For example, an employer’s 
announcement that wage increases would be 7 percent without the 
union or 2 percent with the union was unlawful. 67    Another employer’s 
statement that wages “would” revert back to “a minimum” unlawfully 
threatened that wages “would be” reduced independent of the collec-
tive bargaining process. 68    A statement that wages will be frozen until a 
collective bargaining agreement is signed also violates Section 8(a)(1) 
of the Act if the employer has a past practice of granting periodic wage 
increases. 69    

 Threats to Withdraw Benefits 

 Like threats regarding wages, an employer may not state or imply that 
employees will lose benefi ts as a result of the company taking action, on 
its own initiative, in retaliation for the employees’ choice of the union. 
Thus, it was unlawful for an employer to threaten that employees’ 
existing 401(k) benefi ts would be lost if the union won the election, 70    
to threaten the loss of existing pension plan, 71    or to withhold process-
ing of apprenticeship papers unless an employee withdrew his union 
authorization card. 72    

 The Board has also found that an employer threatened employees 
with loss of benefi ts during a discussion of retirement benefi ts when 
the employer stated it did not want the employees “to lose everything 
they’ve already got.” 73    Similarly, an employer threatened employees 
with a reduction in benefi ts when the employer told employees that 
the company had stopped the practices of lending money to employees 
and allowing employees to use company vehicles for personal reasons 
because the employees supported the union. 74    

 Threats to Terminate Employment 

 Threatening employees with discharge for engaging in activities 
protected under Section 7 of the Act is unlawful. 75    For example, the 
Board found that an employer unlawfully threatened discharge when, 
following the employer’s election victory, the owner told a pro-union 
employee that his “life expectancy with [the company] was nil.” 76    
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 Few employers today are so unsophisticated as to directly threaten 
union adherents with discharge. For that reason, the Board is often 
called upon to determine whether a specifi c remark had a tendency 
to interfere with the free exercise of employees’ rights under the Act. 77    
For example, the Board found that a supervisor indirectly threatened 
employees when he recounted his recent meeting in which the supervi-
sor told the company’s superintendent “we ought to fi re the whole damn 
bunch” of employees. 78    Although the supervisor did not directly threaten 
employees, he effectively did so by his description of the meeting. 

 The Board has found the following employer remarks to be unlawful: 

   • Telling employees that they “might be out of a job” if the union 
is voted in; 79     

  • Telling employees that the company will not pay union wages 
and that if the employees did not want to work under those 
terms, “the door is open;” 80     

  • Telling an employee wearing a pro-union button that UAW 
stands for “You Ain’t Working;” 81    and  

  • Asking an employee whether he was sure he wanted to be 
with the union then stating, “Well, I don’t want you to get into 
something too deep that you can’t get yourself out.” 82      

 The Board also found that an employer threatened its employees 
when, in response to employee concerns about operational changes, it 
told employees that “if they did not like it, they could get out, leave their 
jobs[.]” 83    The Board reasoned that the employer’s comment indirectly 
threatened employees that further complaints could result in discharge. 
The Board similarly found an employer’s statement that union support-
ers should “go and get a job at a facility that has a union” was a “thinly 
veiled” threat to discharge. 84    

 Threat to Close the Business 

 An often-litigated issue is whether an employer unlawfully threat-
ened to close a business or lawfully predicted a closure on the basis of 
objective fact. 85    An employer may not state or imply, without objective 
foundation, that a vote for the union would inevitably lead to plant 
closure. 86    

 An employer’s assumption that the union will make extravagant bar-
gaining demands, in the absence of objective fact, will not support an 
employer’s prediction that its costs will increase to the point of requir-
ing the business to close. 87    Consider, by way of comparison, the Board’s 
conclusion in  Kawasaki Motors Mfg. Corp.  that the employer did not 
violate the Act. 88    In that decision, the employer informed employees of 
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the company’s fi nancial and competitive situation and supported the 
statements with undisputed objective economic facts that showed the 
employer’s poor fi nancial condition. The Board found that the employer 
lawfully informed employees that any decision to close the plant would 
be based on profi tability and competitive status in the world market. 

 Unlawful threats to close a business occur in a myriad of factual cir-
cumstances. Perhaps the most common threat is a supervisor’s statement 
that the business owner will close the business before negotiating with 
the union. Thus, a supervisor’s statement that the owner would “close 
the doors” was a direct threat to close the business. 89    Similarly, the Board 
found that an employer violated Section 8(a)(1) by stating “if the union 
came in, [he] would have to look at one of [his] other options, and that 
[other option] would be diverting work to Mexico” 90    and telling employ-
ees that the employer would sacrifi ce and close the facility to save its 
other facilities from the union. 91    

 The Board has also found less obvious employer statements to be 
unlawful threats of facility closure. For example, the Board found that 
informing employees that the cost of operating the business increases 
following unionization and that somebody would have to take a “hard 
look at it” was an unlawful threat to close the business. 92    

 Telling Employees It Is Futile to Try to Organize a Union 

 The Board has held that an employer cannot imply that it will unlaw-
fully frustrate employee statutory rights  via  statements that union orga-
nizing is futile. Telling employees that they would never get a contract 
if they selected the union is unlawful. 93    Similarly, the Board found that 
telling employees that the employer would not cooperate with the union 
in negotiating a contract and would attempt to slow down and delay 
negotiations unlawfully created the impression that union organizing 
was futile. 94    

 Futility was also found in supervisory remarks, “Is anyone in this 
meeting stupid enough to believe that [the company’s owner is] going 
to sign a contract?” and “there’s no way [the company’s owner] would 
sign no contract.” 95    The Board has also found a manager’s statement, 
“as far as [I am] concerned the plant would never be a union shop” 
was an unlawful threat that voting for the union was futile and that the 
employer would not recognize and bargaining with the union. 96    

 As with the other alleged threats, the Board has been willing to fi nd 
statements of futility in less obvious circumstances. For example, the 
Board found that a supervisor violated Section 8(a)(1) of the Act by 
asking an employee, “Where is your damn UAW protection now?” after 
the employer had won the union election. 97    The Board similarly found 
a statement that the employer would “take the matter to the Supreme 
Court” to escape a union contract unlawfully indicated that employee 
support for the union was futile because the employer would take 
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“extraordinary measures” to frustrate the employees’ efforts on behalf 
of the union. 98    

 Telling Employees That a Strike Is an Unavoidable 
Consequence of Union Organizing or That Striking 
Employees Will Lose Their Employment 

 An employer may not tell employees that strikes are an unavoidable 
consequence of union organizing. 99    For example, the Board found that 
an employer unlawfully stated the union “had a lot of strikes and if the 
Union came in . . . the employees would be out on strike” because 
the statement threatened employees that a strike was unavoidable if 
the union was elected. 100    

 An employer may, however, lawfully discuss strikes or accompany-
ing violence as a possible consequence of unionization. For example, 
the employer in  Milford Plains  lawfully told employees that bring-
ing in a union may result in a strike and that strike misconduct might 
then occur. 101    

 An employer also may not tell employees, without explanation, that they 
could lose their jobs to permanent replacements in the event of a strike. 102    
In  Laidlaw Corp. , the Board held that permanently replaced economic 
strikers who have made unconditional offers to return to work have the 
right to full reinstatement when positions become available and the right to 
be placed on a preferential hiring list until that time. 103    Thus, an employer 
may not threaten that, as a result of a strike, employees will be deprived of 
their rights in a manner inconsistent with  Laidlaw . As examples, the Board 
found that a company president unlawfully stated that striking employees 
could be “permanently replaced and therefore lose their employment here 
at Virginia Concrete,” 104    and the Board found that the statement, “if you 
value your job and your continued future . . . you must come to work 
regardless of a strike!” was a veiled threat of job loss. 105    

 Other Impermissible Threats by an Employer 

 Questioning an Employee’s Loyalty to the Employer.   An employer 
may not state or suggest that it considers union support to be incon-
sistent with loyalty to the company or that only loyalty would be 
rewarded. 106    Thus, discharging employees for disloyalty is unlaw-
ful when the employer’s true motive is to forestall and discourage 
 unionization. 107    

 The Board has also found it unlawful for an employer to state that 
employees who signed union authorization cards were not loyal. 108    For 
example, a supervisor unlawfully stated he was personally hurt when 
a salesman went to the union without presenting the problems to the 
supervisor fi rst. 109    By doing so, according to the Board, the supervisor 
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unlawfully equated personal disloyalty to him with engaging in pro-
tected, concerted activities. 

 Disparaging Employees and the Union.   The Board has held that 
“disparagement” of employees and the union is not  per se  unlawful. The 
Board’s analysis focuses on the language the employer used and the 
employer’s statutory right to express its opinion. 110    

 Comments designed to undermine employee support for the union 
by suggesting that the union would be unable to properly represent the 
employees are unlawful. 111    For example, the Board found an employer’s 
comments that the employer “would give [employees] more than the 
union” and once the employees and the employer “got past this thing, 
we can move on to something bigger and better” were unlawful. The 
Board’s decision focused on the likelihood that the comments were 
designed to undermine employee support for the union by suggesting 
that the union was unable to properly represent the employees. 

 Similarly, a supervisor’s comment that the union could not help 
a recently discharged worker get his job back because it was too 
weak, it had no money, it had a lawyer with Alzheimer’s disease, and 
that employees should have voted against the union, was unlawful 
 denigration. 112    

 Offensive language alone may not be unlawful if it is free of threat. As 
examples, the Board has found no violation when the employer called 
employees and/or union representatives “bastards” and “pigs,” “trash,” 
“a bunch of pimps and whores,” “liars,” and other profanities. 113    

 Questioning Employees About Union Activities 

 Many employers and persons who act for employers believe that a 
union organizing drive is a personal affront. Many other employers are 
surprised or confused that employees would seek to organize. Thus, in 
many situations the employer’s natural reaction is to seek out employees 
and ask them why the employees are pursuing unionization. 

 Section 8(a)(1) of the Act does not  per se  prevent an employer from 
questioning employees about unionization efforts. 114    While some limited 
questioning of employees is permitted, coercive questioning has been 
found to constitute unlawful interrogation and thus unlawful interfer-
ence of statutory employee rights. When it is found to be illegal, ques-
tioning employees is considered interference with the right to organize 
because employees may believe that the employer may attempt to retali-
ate against individuals who admit to supporting a union. 

 The Board’s test to determine the legality of questioning is whether, 
under the totality of circumstances, the questioning interferes with the 
employee’s protected rights. 115    In analyzing alleged interrogations under 
the  Rossmore House  test, the Board considers several factors: 
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   • The employer’s history of union animus and/or 
 discrimination;  

  • The nature of the information sought;  

  • The identity of the questioner;  

  • The place and method of the interrogation;  

  • The truthfulness of the questioned employee’s reply;  

  • The validity of the employer’s purpose;  

  • Whether the employer’s purpose was communicated by the 
employer to the employee; and  

  • Whether the employee was given assurances against reprisal.   

 The factors are not mechanically applied nor is a strict evaluation of 
each factor required. 116    To the contrary, the Board views the factors as 
“useful indicia that serve as a starting point” for assessing the totality of 
circumstances. 

 Questioning Employees About Their Union Sympathies 

 It is unlawful to question employees about the status of a union 
organizing drive. 117    Questioning employees as to their opinion about the 
union or about their union membership is generally found to be unlaw-
ful 118    as is questioning about employee union affi liations, internal union 
affairs, union meetings, or whether the employee has signed union 
cards. 119    Asking employees about their opinions of the union or about 
their opinions of other union members may also be unlawful. 120    

 Casual questioning by a supervisor is generally permissible if, under 
the totality of the circumstances, the conversation is non-coercive, the 
employee does not have any reason to hide his or her support of the 
union, the employer does not have a history of animosity toward the 
union, and the questions are general and non-threatening in nature. 121    
However, interrogations that, viewed alone as discrete occurrences, 
would be lawful can nonetheless violate Section 8(a)(1) of the Act if the 
conduct is repeated. 122    

 The Board generally affords employers somewhat greater latitude in 
questioning open and active union supporters but the “totality of cir-
cumstances” test nonetheless applies. 123    For example, the Board applied 
the “totality of circumstances” test and found that an employer had 
unlawfully questioned an open and active union supporter when the 
questioning took place in a manager’s offi ce immediately following the 
union supporter’s performance evaluation. 124    
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 Questioning Applicants About Their Union Sympathies 

 An employer is also prohibited from questioning applicants for 
employment concerning their union activities and from discouraging 
applicants from affi liating with the union by making derogatory, anti-
union statements. 125    An employer need not ask the applicant a prohib-
ited interview question before the Board will fi nd unlawful interference 
in a pre-employment setting. Questions on job application forms regard-
ing union affi liation may also be unlawful. 126    

 Questioning Employees in Preparation for Defense 
of an Unfair Labor Practice Charge 

 The Board has determined that, despite the “inherent danger of coer-
cion” in allowing employers to question employees regarding matters 
implicating the employees’ Section 7 rights, employers may question 
employees in preparing a defense to unfair labor practice charges. 127    

 More specifi cally, employers may question employees about facts and 
issues raised in an unfair labor practice charge or a complaint without 
violating Section 8(a)(1) of the Act when such interrogation is necessary 
in preparing the employer’s defense for trial of the case. However, the 
Board and the courts mandate specifi c safeguards designed to minimize 
the coercive impact of such interrogation. 

 Prior to questioning, the employer must: 

   • Communicate to the employee the purpose of the questioning;  

  • Assure the employee that no reprisal will take place;  

  • Obtain the employee’s voluntary cooperation;  

  • Question employees in a context free from employer hostility 
to union organization;  

  • Ensure the questioning itself is non-coercive;  

  • Ensure the questioning does not exceed the necessities of the 
legitimate purpose by prying into other union matters;  

  • Ensure that the questioning does not illicit information con-
cerning an employee’s subjective state of mind; and  

  • Ensure that the questioning does not otherwise interfere with 
employee statutory rights.   

 An employer who does not provide such safeguards loses the ben-
efi ts of the privilege and may be found to have violated Section 8(a)(1) 
of the Act. 
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 Polling of Employees About Their Union Sympathies 

 Polling employees about their union sympathies after the union 
has fi led a petition is unlawful. 128    The Board believes that such a poll 
conducted while the Board election is pending does not “serve any 
 legitimate interest of the employer that would not be better served by 
the forthcoming Board election.” 

 Absent unusual circumstances, an employer may poll employees prior 
to the union’s fi ling a petition provided the employer adheres to all of 
the following safeguards: 

   • The purpose of the poll is to determine the truth of a union’s 
claim of majority;  

  • This purpose is communicated to the employees;  

  • Assurances against reprisal are given;  

  • Employees are polled by secret ballot; and  

  • The employer has not engaged in unfair labor practices or 
otherwise created a coercive atmosphere. 129      

 An employer’s pre-election poll in which individual employees were 
asked whether they intended to vote for the union and the employer 
recorded the names and answers was unlawful. 130    Similarly, an employer 
violated Section 8(a)(1) of the Act when it conducted its own election 
after the offi cial election was canceled, and the employer did not com-
ply with the  Struksnes  safeguards. 131    

 Promise, Grant, Denial, or Withdrawal of Wages or 
Benefits During an Organizational Campaign 

 It is unlawful to promise wage increases, promotions, improved 
working conditions, additional benefi ts, or special favors if employees 
either refuse to join, or vote against, the union. As examples of the 
classic cases, the Board found a company owner’s suggestion that the 
company could provide an employee with a raise but not until “this is 
all over” was unlawful. 132    It is also unlawful to promise increased wages 
and benefi ts if union is not elected. 133    

 Promising or Granting Wages or Benefits to Influence 
Potential Employee-Voters 

 An employer may not promise or grant anything of value to attempt 
to infl uence employees during a union organizing drive. The Board has 
determined that it is unlawful to: 
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   • Increase general wages to forestall unionization; 134     

  • Promise improved pension benefi ts if the union lost the election; 135     

  • Offer to increase individual wages and/or provide additional 
benefi ts in return for abandoning union support; 136     

  • Change the manner of calculating overtime worked by includ-
ing holiday hours as hours worked; 137     

  • Tell an employee that the employer could assist the employee 
in buying a house in the same conversation in which the 
employer question the employee about union organizing and 
her support for the union was unlawful; 138     

  • Grant Christmas bonuses for the fi rst time during the course of 
a unionization campaign; 139    and  

  • Promise wage increases in return for rejection of union one 
day after the fi rst union meeting constitutes interference. 140      

 It is also unlawful to offer to promote an ardent union-supporting 
employee to a higher-paying supervisory position when the employer 
did so for the purposes of attempting to prevent the employee from 
voting in an impending secret ballot election. 141    

 Promising unspecifi ed benefi ts is also unlawful. As examples, it was 
unlawful for an employer to promise that it would “give [the employees] 
more than the union,” 142    to tell an employee-union supporter, “take the 
badge off and stop all of your union activities and keep your mouth 
shut and you might just get what you want,” 143    to tell employees that if 
the union got in conditions would be the same, but if the union did not 
get in conditions would improve. 144    Given totality of circumstances, the 
Board also found that a company president’s statement to employees to 
give him a chance and he “will deliver” was unlawful. 145    

 However, granting wage increases or improved benefi ts during an 
organizing campaign is not  per se  unlawful. The Board presumes   that 
such action is objectionable and/or unlawful unless the employer estab-
lishes that the timing of the action was governed by factors other than 
the pending election. 146    When such allegations are made, the General 
Counsel need not prove that the employer’s motive in granting the pre-
election benefi t was to infl uence votes. Instead, the General Counsel 
need only prove by a preponderance of the evidence that employees 
would reasonably view the grant of benefi ts as an attempt to interfere 
with or coerce them in their choice on union representation. Evidence 
that the employer granted benefi ts during the pre-election period is 
suffi cient objective proof to warrant a presumption of unlawful effect. 
The employer may rebut the  presumption by demonstrating a legitimate 
business reason for the timing of the raise. 147    
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 The Board’s careful evaluation of the timing of the employer’s action 
is evident in numerous cases. For example, the Board found a violation 
when an employer’s introduction of an employee insurance plan and 
grant of an additional paid holiday occurred after employee organiz-
ing activity had begun but before the election. 148    Similarly, although 
the employer deliberated the possibility of granting paid sick days and 
personal holidays “on and off” for a year, the fi nal decision to grant the 
new benefi ts was unlawful when it was made after employees sought 
unionization, and the employer failed to produce convincing evidence 
of a legitimate business reason to explain the timing. 149    Issuing a revised 
employee handbook that detailed new vacation, sick leave, and funeral 
leave benefi ts four days before a union election was unlawful. 150    

 Employers have had varying success in demonstrating a legitimate 
business reason for the timing of its action. In one case an employer 
was able to prove that its distribution of a revised employee handbook 
with improved medical benefi ts fewer than ten days before the election 
was lawful. 151    Another employer rebutted the presumption of unlawful 
effects by proving that the changes were the result of legitimate business 
reasons, and not the union’s organization campaign, and were planned 
for nearly one year before implementation. The Board also determined 
that an employer’s announcement that it intended to make improve-
ments to its existing insurance program was lawful, in part, because it 
was made at a time when no election was scheduled or even petitioned 
for and there was no indication that a better time existed to announce 
the company-wide improvement. 152    

 Denying, Delaying, or Withholding Wages or 
Benefits to Influence Employee-Voters 

 Reducing wages or eliminating benefi ts because employees engaged 
in union organizing efforts is unlawful. 153    An employer may not deny 
payment of bonuses, 154    curtail privileges such as coffee breaks or rest-
room breaks, 155    withdraw insurance and pension benefi ts, 156    discontinue 
paid vacations or sick leave, 157    or eliminate overtime pay. 158    

 The more diffi cult issue arises when, prior to union organizing activ-
ity, an employer had planned a wage or benefi t adjustment to take place 
on a date that subsequently falls within a pre-election period. On the 
one hand, the Board will likely view the timing of the increase as suf-
fi cient to trigger the presumption of unlawful effect. On the other hand, 
the employer may not deny or delay implementing the planned adjust-
ment because of the organizational campaign. 

 With respect to planned increases, the Board has long maintained that 
an employer is required to proceed with an expected wage or benefi t 
adjustment as if the union “were not on the scene.” 159    An exception to 
this rule is that the employer may postpone such a wage increase or 
benefi t adjustment as long as it makes clear to the employees that the 
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increase or adjustment would occur whether or not they select a union 
and that the sole purpose of the postponement is to avoid the appear-
ance of infl uencing the election’s outcome. 

 In making such announcements, however, an employer must avoid 
attributing “the onus for the postponement of adjustments in wages and 
benefi ts” to the union or disparaging or undermining the union by cre-
ating the impression that the union stood in the way of the employees 
getting the planned wage increases and benefi ts. 160    Thus, the Board has 
decided that an employer’s statement that it “could not implement any 
new benefi ts while union organizing efforts were active” was overly 
broad and unlawful because the statement effectively blamed the delay 
on the mere presence of a union campaign. 161    

 Soliciting and Resolving Employee Complaints 
About the Employer for the Purpose of Influencing 
Employee-Voters 

 It is not unlawful, during a pre-election period and organizing cam-
paign, for an employer to continue its pre-existing practice of soliciting 
employees’ grievances and complaints provided the employer does 
not vary from the past manner and methods of solicitation. 162    Thus, 
the Board found that an employee opinion survey distributed to all 
employees was not unlawful solicitation of grievances, in part, because 
the employer had a past practice of conducting employee surveys. 163    
Similarly, the Board found that an employer did not unlawfully solicit 
grievances when an employee initiated the conversation in which the 
employee requested that a grievance be remedied. 164    

 When an employer undertakes to solicit employee grievances during 
an organizational campaign, the Board fi nds a “compelling inference” 
that the employer is implicitly promising to correct the grievances. 165    
For example, the solicitation of employee grievances at pre-election 
 meetings raises a rebuttable inference that the employer is making a 
promise to remedy the grievance. 166    The Board has decided that “the 
vice in such violation lies not in the solicitation itself but rather in the 
promise, inferred or explicit, that the grievance will be corrected  without 
union representation.” 167    The Board fi nds such conduct unlawful because 
it may infl uence employees to vote against union  representation. 

 A promise to resolve the complaint may also be implied when it 
appears that the solicitation of opinions had never been done before 
and the solicitation occurs in the context of an organizational cam-
paign. 168    Thus, the Board found that an employer, with no history of 
asking employees to express their complaints, violated Section 8(a)(1) of 
the Act when the owner called an employee meeting following a union’s 
demand for recognition and asked the employees to air their grievances 
and suggested or implied that the employees’ grievances would be 
resolved without need for a union. 169    
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 The Board has found implied promises to remedy grievances in a 
myriad of circumstances. For example, asking employees to state their 
complaints and promising to “look into the complaints” was unlawful 170    
as was a district manager’s request to know the nature of employee 
complaints “because she wanted to be given an opportunity before it 
went as far as the Union[.]” 171    

 Employer Surveillance of Employee Union 
Organizing Activities 

 Generally 

 It is unlawful for an employer to spy on employees engaged in union 
activities and to lead employees to believe that union activities are being 
monitored. While not  per se  unlawful, this employer conduct has a rea-
sonable tendency to discourage union activity. 

 The test of lawfulness is whether there was proper justifi cation to 
monitor and whether the monitoring reasonably tended to coerce 
employees. 172    Examples of surveillance that may constitute interference, 
restraint, or coercion include spying on union members, their meetings, 
and their organizers by management. 173    For example, the Board deter-
mined that the employer unlawfully spied on a union meeting when 
the employer’s human resources administrator and production manager 
were observed driving by a park recreation area that was accessible only 
by a dead-end road. 174    The Board determined that neither coincidence 
nor chance brought the employer representatives to that location and 
the only reasonable explanation that they went there was for the pur-
pose of monitoring employees’ union activity. 

 Creating the Impression That Employee Union 
Activities Are Being Monitored 

 It is also unlawful to create the impression that the employer is moni-
toring the union or employee union activities. The Board’s policy behind 
fi nding “impression of surveillance” as unlawful is “that employees should 
be free to participate in union organizing campaigns without the fear that 
members of management are peering over their shoulders, taking note of 
who is involved in union activities, and in what particular ways.” 175    

 Thus, the Board often fi nds employer remarks or activities when it 
implies that the employer is watching union activities or has specifi c 
knowledge of union activities. As examples, the Board found all of the 
following employer remarks and actions unlawful: 

   • An employer’s statement that it was attempting to identify 
union supporters; 176     
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  • A employer’s statement that employees should raise a con-
tested campaign issue with the union organizer “the next time 
you have a meeting . . . in Malarkey’s [restaurant];” 177     

  • Asking an employee who hosted a union meeting at her home 
about her duties as hostess; 178     

  • A statement that implied the employer knew the date and loca-
tion of union meetings; 179     

  • Appearing to purposefully follow workers to overhear their 
conversations; 180     

  • A supervisor’s statement that the supervisors had been instruct-
ed by the employer “to watch for anyone involved with union 
activities;” 181    and  

  • Using video cameras to record employee activities. 182      

 Lawful Surveillance by an Employer 

 The Act’s prohibition against monitoring employee union activi-
ties and creating the impression of surveillance may not apply in 
three general situations. First, employers have the right to supervise 
employees during work time. Observation of union activity in the 
course of work supervision is not unlawful surveillance. 183    However, 
the Board has placed limits on an employer’s right to supervise. An 
employer may not follow an employee closely and constantly dur-
ing working hours until the employee vents his anger. 184    Continuous 
scrutiny over substantial periods of time may constitute coercive 
surveillance. 185    

 Second, an employer may lawfully observe union activity if the 
activity is open, obvious, and occurs on or very near to the employer’s 
premises. 186    The Board generally acknowledges that an employer’s 
“mere observation of open, public union activity on or near its prop-
erty does not constitute unlawful surveillance.” 187    Thus, the Board 
found that a company president did not engage in unlawful surveil-
lance when he observed employees distributing literature at the com-
pany gate while he was smoking a cigarette outside the company’s 
tobacco free administration building. 188    An employer’s observation of 
handbilling activity that had occurred openly for two months was not 
unlawful. 189    

 Third, in limited circumstances, the Board may fi nd that employer 
comments directed toward an open and active union supporter do not 
create an impression of surveillance. 190    
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 Asking Employees to Monitor Union Activities on 
Behalf of the Employer 

 The Board has long maintained that an employer cannot collaborate 
with employees to engage in surveillance. 191    Thus, an employer can-
not encourage an employee to report back regarding union activities, 192    
instruct employees to spy on union activities, 193    solicit the assistance of 
employees in reporting union activities, 194    or request that an employee 
obtain a copy of union literature. 195    

 Unlawful Employment Discrimination 
Based on Union Activities 

 Section 8(a)(3) of the Act provides that it is an unfair labor practice for 
an employer to discriminate “in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization.” 196    

 Some Allegations of Discrimination Require 
Proof of Union Animus to Be Unlawful 

 To establish a  prima facie  case of unlawful discrimination turning on 
the employer’s motive, the General Counsel must prove: 

   • The existence of union or protected activity;  

  • Employer knowledge of the union activity;  

  • Employer animus; and  

  • An adverse employment action taken against those involved or 
suspected of involvement in union or protected activity which 
has the effect of encouraging or discouraging union activity. 197      

 Once the General Counsel has established a  prima facie  case, the 
burden shifts to the employer to demonstrate that it would have taken 
the same action against the employee notwithstanding the employee’s 
union activities or protected conduct. Importantly, the employer’s bur-
den under the  Wright Line  analysis is to establish that it  would  have 
discharged the employee and not simply that it  could  have discharged 
the employee for improper conduct. 198    For example, an employer suc-
cessfully showed that it would have taken the same action against an 
employee who engaged in union activities in the absence of those 
union activities by proving that unlike other employees, the discharged 
employee repeatedly refused to work overtime. 199    

 The legal effect of the employer’s action thus turns on the employer’s 
motive for taking the adverse employment action. The Board’s decision 

What Every Employer Should Know About the Law



Employee Relations Law Journal 29 Vol. 35, No. 3, Winter 2009

in  Wright Line  provides the analytical framework for resolving discrimi-
nation allegations turning on the employer’s motivation. 200    The Board 
has recently articulated that test as: 

  [T]he General Counsel must fi rst make a prima facie showing suffi cient 
to support the inference that protected conduct was a ‘motivating factor’ 
in the employer’s decision. Once accomplished, the burden shifts to 
the employer to demonstrate that the same action would have taken 
place notwithstanding the protected conduct. It is also well settled, 
however, that when a respondent’s stated motives for its actions are 
found to be false, the circumstances may warrant an inference that the 
true motive is one that the respondent desires to conceal. The motive 
may be inferred from the total circumstances proved. Under certain 
circumstances, the Board will infer animus in the absence of direct 
evidence. That fi nding may be inferred from the record as a whole. 201     

 In the Board’s view, evidence of suspicious timing, false reasons for 
the action given in defense of the action, and the failure to adequately 
investigate the employee’s alleged misconduct all support an inference 
of animus and discriminatory motivation. 202    

 In addition, because the Board will infer animus from the record as a 
whole, myriad other facts and circumstances in the record may support 
the inference. For example, in one case the Board cited the employer’s 
union-free policy statement contained in the employee manual as evi-
dence of animus. 203    

 4Discharge and Constructive Discharge 
 An employer may not discharge an employee because the employee 

engaged in union activities. 204    Using the  Wright Line  principles, the 
Board found employers had unlawfully discharged employees when: 

   • The discharged employee joined a union; 205     

  • The discharged employee complained of working conditions, 
contacted the union, planned and facilitated union meetings, 
and obtained coworker signatures on authorization cards; 206     

  • The discharged employee distributed union literature; 207     

  • The discharged employee signed an authorization card, held 
union meetings in her home, and collected signed authoriza-
tion cards from other employees; 208     

  • The employer discharged all of the employees it believed to 
be union proponents at a time when the employer was short-
staffed and having diffi culty hiring qualifi ed employees; 209     

  • The employer refused to rehire a employee who supported the 
union; 210    and  
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  • The employer discharged an employee who told the employer 
he was going to vote for the union in the upcoming election. 211      

 The Board also recognizes Section 8(a)(3) violations based on the 
theory of constructive discharge. 212    The Board has stated the test for 
constructive discharge allegations as: 

  There are two elements which must be proven to establish a 
‘constructive discharge. First, the burdens imposes upon the 
employee must cause, and be intended to cause, a change in his 
working conditions so diffi cult or unpleasant as to force him to 
resign. Second, it must be shown that those burdens were imposed 
because of the employee’s union activities. 213     

 For example, the Board determined that an employee was con-
structively discharged after the employer cancelled his status as a 
lead person trainee, ended his chances of wage increases or advance-
ment, cursed him, revoked a previously promised leave of absence 
for the employee’s wedding and invited him to quit if he did not 
like it. 214    

 As with all cases turning on the employer’s motive, once the General 
Counsel has made a  prima facie  showing of unlawful discharge, the bur-
den shifts to the employer to demonstrate that the same action would 
have taken place notwithstanding the protected conduct. For example, 
the Board determined that an employer successfully made the defense 
when it lawfully discharged an employee for walking off the job after 
receiving a direct order to stay. 215    

 Discipline.   The employer may not discipline employees for engaging 
in union activities. 216    The Board found Section 8(a)(3) violations in all of 
the  following cases: 

   • Unlawful to discipline for employees’ attendance at a bargain-
ing session; 217     

  • Unlawful to discipline for using work computer’s screen saver 
to promote the union; 218     

  • Animus proven by employer’s variance from its normal disci-
plinary procedure; 219     

  • Disciplinary suspension to the employee who initiated the 
original contact with the union, openly solicited authorization 
cards, and challenged management at employee  assemblies; 220     

  • Animus proven where the employer provided no explanation for 
failing to follow its own progressive disciplinary procedure; 221     
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  • Animus proven where employee’s conduct did not warrant 
discipline under the employer’s work rules; 222     

  • Animus proven via blatant disparity in taking disciplinary 
action against a known union supporter but not other employ-
ees who engaged in same conduct; 223    and  

  • Issuing poor performance evaluations to employees who sup-
port the union. 224      

 Discrimination Regarding Other Terms and Conditions of Employment.  
 The Act’s protection is not limited to those circumstances in which an 
employee has been discharged or disciplined. It also protects employ-
ees against discriminatory changes in other terms and condition of 
 employment. 

 It is unlawful to transfer employees or change employment conditions 
to discourage unionization. As examples, the Board found it unlawful to 
transfer an employee while reducing his workload, 225    to attempt to force 
an employee-union proponent to transfer to the night shift, 226    to transfer 
an employee to a temporary work assignment that resulted in wage 
loss, 227    or simply to change an employee’s work assignment. 228    

 It is also unlawful to attempt to prevent the dissemination of union views 
by isolating employees who support the union. As examples, the Board 
found it unlawful to change an employee’s work assignment and work 
schedule in a way that isolated the pro-union employee from much of rest 
of workforce 229    and to prohibit a pro-union employee from leaving her work 
area without permission when no other employee was similarly restricted. 230    

 Employers may not change its policy or employee requirements or 
disparately apply its existing policies and requirements with the intent to 
discriminate against union supporting employees. As examples, the Board 
found it was unlawful, during a union organizing drive, for an employer 
to announce a new and more stringent tardiness policy that would result 
in immediate discharge of tardy employees, 231    or to institute and imple-
ment a harsher disciplinary process, 232    to institute increased production 
standards, 233    or to change from a practice of oral warnings for discipline 
to a “written system of progressive discharge culminating in discharge. 234    

 As with all Section 8(a)(3) allegations in which proof of motive is 
required, the employer may defend its action by demonstrating that it 
would have taken the same action notwithstanding the employee’s pro-
tected conduct. 235    

 Refusing to Hire an Applicant Because of Union Membership or 
Activity.   Based on the  Wright Line  burdens of proof, the Board has 
defi ned the specifi c elements the General Counsel must prove to dem-
onstrate a  prima facie  refusal to hire violation: 
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 To establish a discriminatory refusal to hire, the General Counsel 
must . . . fi rst show the following at the hearing on the merits: (1) that 
the [employer] was hiring, or had concrete plans to hire, at the time of 
the alleged unlawful conduct; (2) that the applicants had experience or 
training relevant to the announced or generally known requirements of 
the positions for hire, or in the alternative, that the employer has not 
adhered uniformly to such requirements, or that the requirements were 
themselves pretextual or were applied as a pretext for discrimination; 
and (3) that antiunion animus contributed to the decision not to hire 
the applicants. 236    

 The Board has been able to prove antiunion animus in a number 
of different interview circumstances. As examples, animus was proven 
based on the unrebutted testimony that the interviewer said to the appli-
cant, “you’re union? I can’t use you, you’re union. I can’t hire anybody 
from the union” 237    and when an employer asked an applicant if he had 
worked for any unionized employers in the recent past or whether the 
applicant “had ever been any part of the Union.” 238    

 Animus may also be found in the totality of the employer’s conduct. 
For example, the Board found that a temporary-help provider violated 
Section 8(a)(3) of the Act when it permanently barred from its property 
an applicant who circulated a petition requesting the provider change 
its practice of requiring employees to be at the offi ce each morning to 
register for work. 239    

 Some Allegations of Discrimination are Per Se Violations 
of the Act Because the Employer Action Is “Inherently 
Destructive” of Important Employee Legal Rights 

 If it can reasonably be concluded that the employer’s discriminatory 
conduct is “inherently destructive of important employee rights,” no 
proof of an anti-union animus is needed. 240    This is so because “such 
conduct carries its own indicia of intent.” 241    The burden then shifts to 
the employer, which, in order to avoid the fi nding of a Section 8(a)(3) 
violation, must prove that it “was motivated by legitimate objectives.” 

 If the employer fails to meet its burden, the Board will fi nd the 
employer has violated Section 8(a)(3) of the Act. 242    If the employer meets 
its burden, the Board may nevertheless draw an inference of improper 
motive from the conduct itself and exercise its duty to strike the proper 
balance between the asserted business justifi cations and the invasion of 
employee rights in light of the Act and its policy. 243    For example, the 
Board found that an employer’s conduct in prohibiting union employees 
from bidding for positions in another facility not covered by the collec-
tive bargaining agreement, during a time when bargaining unit jobs were 
being eliminated due to a plant closure, was inherently destructive. 244    

 If the resulting harm to employee rights is “comparatively slight” 
and a substantial and legitimate business end is served, the employer’s 
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 conduct is lawful and the General Counsel must prove anti-union moti-
vation to establish a violation. 245    

 Though most often arising in cases in which the employer’s employ-
ees are already unionized, application of the “inherently destructive” 
doctrine is not limited to those circumstances. The Board will fi nd cer-
tain pre-election conduct to be inherently destructive of employee rights 
as well. For example, the Board recently found that an employer’s hiring 
guideline that denied employment to applicants whose most recent year 
of work experience was at a pay level more than 30 percent higher or 
more than 30 percent lower of the employer’s starting wage rate was 
inherently destructive. 246    

 An Employer Cannot Discriminate Against an 
Employee Who Files Charges or Gives Testimony 

 Section 8(a)(4) provides that an employer commits an unfair labor 
practice if the employer discharges or otherwise discriminates against an 
employee because the employee has fi led charges against the employer 
or given testimony under the Act. 247    The Board has found violations in 
such cases as discharging employees for fi ling charges and testifying, 248    
discriminating in regard to rehiring, 249    denying employment to a job 
applicant because the applicant testifi ed against a former employer, 250    
and discharging supervisors who testify against their employer. 251    

 Company Unions (“Employer Domination or 
Assistance to a Union”) 

 Historically, some employers believed that the best strategy to pre-
vent unionization was to create its own union or internal union-like 
institution that was sympathetic to the employer’s wishes. In other 
words, some employers attempted to forestall unionization by creating 
company committees or organizations then dominating the workings 
of those entities. Still other employers attempted to infl uence external 
unions by providing fi nancial support or access to facilities or access to 
employees. 

 Congress viewed such employer activities as interference with 
employee rights, and in 1935 passed Section 8(a)(2) of the Act. That 
section provides that it is an unfair labor practice for an employer to “to 
dominate or interfere with the formation or administration of any labor 
organization or contribute fi nancial or other support to it[.]” 252    

 Classic examples of activities that constitute unlawful domination 
and support of a union include establishing company unions, 253    having 
supervisors attend and vote at union meetings, 254    contributing fi nancial 
support to the union, 255    providing clerical assistance and support to the 
union, 256    and soliciting employers on behalf of a labor organization. 257    
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 Except in the construction industry, an employer also may not recog-
nize or enter into a collective bargaining agreement with a union that 
does not have majority status. 258    An employer can, however, enter into a 
contract with an incumbent union whose representation has been chal-
lenged. A timely representation petition will put the incumbent union to 
the test of demonstrating in an election that it is still the majority choice 
for bargaining representative. 259    

 Finally, Section 8(a)(2) permits employees to confer with the  employer 
during working hours without loss of time or pay. Payments to employ-
ees acting in a representative capacity are also covered. 

 When Are Employee Participation Initiatives Unlawful? 

 As described above, an employer violates Section 8(a)(2) of the 
Act if it invites employees to form a shop committee that substitutes 
for a union. 260    Many employers however have made employee com-
munications and employee relations a business priority believing such 
arrangements lead to increased quality of goods and services, reduced 
machine downtime, better employee communications, and a generally 
more satisfactory work experience for employees. These groups, with 
such designations as employee advisory committees, quality circles, 
communication committees, high performance work teams, employee 
involvement teams, etc., can be collectively described as employee par-
ticipation initiatives. 

 The Board’s concern with employee participation initiatives is its 
belief that some of the initiatives are sophisticatedly veiled employer-
dominated labor organizations. Since at least 1992 the Board has ana-
lyzed employee participation initiatives in their many varied forms to 
determine their lawfulness under the Act. The basic teaching of those 
cases follows. 

 Because labor organization status is a necessary element of Section 
8(a)(2) violations, prior to fi nding a violation the Board must determine 
whether an employee participation initiative is a statutory labor organi-
zation. 261    The term “labor organization” is defi ned as an entity that “exists 
for the purpose, in whole or in part, of dealing with employers con-
cerning grievances, labor disputes, wages, rates of pay, hours of empl 
oyment, or conditions of work.” 262    Thus, the critical issue with employee 
participation initiatives is whether the employee group “deals with” the 
employer on wages, hours, and working conditions. 

 The Board has determined that “dealing with” means “a bilateral mech-
anism involving proposals from the employee committee concerning the 
subjects listed in Section 2(5), coupled with real or apparent consider-
ation of those proposals by management.” 263    “That ‘bilateral mechanism’ 
ordinarily entails a pattern or practice in which a group of employees, 
over time, makes proposals to management, [and] management responds 
to these proposals by acceptance or rejection by word or deed[.]” 264    
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 For example, the Board found that an employee grievance committee 
did “deal with” the employer when it made recommendations to manage-
ment who accepted some of the recommendations but rejected  others. 265    
In other words, the committee and the company “went back and forth 
explaining themselves until an acceptable result was achieved.” 

 There is no “dealing,” however, if the employee participation initia-
tive’s “purpose is limited to performing essentially a managerial” func-
tion. 266    For example, the Board found that an employee participation 
initiative did not “deal with” an employer when the employee partici-
pation initiative exercised authority comparable to that of the front-line 
supervisor in the traditional plant setting. 267    

 In  Crown Cork & Seal , the Board expressly rejected the General 
Counsel’s contention that the employee participation initiatives at issue 
were labor organizations because “none of the seven committees pos-
sess authority that is fi nal and absolute.” 268    The Board determined that an 
employee participation initiative need not be granted fi nal and absolute 
authority to be lawful because “[f]ew, if any, supervisors in a conven-
tional plant possess authority that is fi nal and absolute.” 269    

 In so determining, the Board focused its analysis on “spheres of 
delegated authority.” 270    The Board analogized the workings of the 
employee participation initiative to that of “one level of management 
[the employee participation initiative], acting within its sphere of del-
egated authority, forwards for review its recommendations to a higher 
level of authority ( e.g ., the plant manager).” 271    The Board determined 
that such an exchange was not “dealing” contemplated by the Act. 272    
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up to and including discharge of employment for refusing to remove union hat). 

 76. Lott’s Electric Co., 293 NLRB 297 (1989). 

 77. El Rancho Market, 235 NLRB 468 (1978). 

 78. Kentucky May Coal Company, Inc., 317 NLRB 60 (1995). 

 79. House of Raeford Farms, 308 NLRB 568 (1992). 

 80. Westchester Iron Works Corp., 333 NLRB 859 (2001). 

 81. Venture Industries, Inc., 330 NLRB 1133 (2000). 

 82. Jakel Motors, Inc., 288 NLRB 730 (1988). 

 83. Bill Scott Oldsmobile, 282 NLRB 1073 (1987). 

 84. Heritage Nursing Homes, Inc., 269 NLRB 230 (1984). 

 85. National Labor Relations Board v. Gissel Packing Co., 395 U.S. 575 (1969). 

 86. Shelby Tissue, 316 NLRB 646 (1995). 

 87. Iplli, Inc., 321 NLRB 463 (1996). 

 88. 280 NLRB 491 (1986). 

 89. Feldkamp Enterprises, Inc., 323 NLRB 1193 (1997). 

 90. MK Railway Corp., 319 NLRB 337 (1995). 

 91. A.M.F.M. of Summers County, 315 NLRB 727 (1994). 

 92. K-Mart Corporation, 316 NLRB 1175 (1995). 

 93. K-Mart Corporation, 316 NLRB 1175 (1995). 

 94. Pyramid Management Group, Inc., 318 NLRB 607 (1995). 

 95. Feldkamp Enterprises, Inc., 323 NLRB 1193 (1997). 

 96. Venture Industries, Inc., 330 NLRB 1133 (2000). 

 97. ITT Automotive, 324 NLRB 609 (1997). 

 98. Peter O’Dovero, 325 NLRB 998 (1998). 

 99. Louis Gallet, Inc., 247 NLRB 63 (1980). 

 100. Pyramid Management Group, Inc., 318 NLRB 607 (1995). 

 101. Milford Plains Limited Partnership, 309 NLRB 942 (1992). 

 102. Larson Tool & Stamping Co., 296 NLRB 895 (1989). 

 103. 296 NLRB 895 (1989). 

 104. Virginia Concrete Corp., Inc., 334 NLRB No. 105 (2001). 

 105. Saginaw Control and Engineering, Inc., 339 NLRB No. 76 (2003). 

 106. Aqua Cool, 332 NLRB No. 7 (2000). 
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 107. System Analyzer Corp., 171 NLRB 45 (1968). 

 108. Olney Motels, Inc., 176 NLRB 903 (1969). 

 109. Lionel G. Sullivan and Ralph A. Fattore, 276 NLRB 999 (1985). 

 110. 29 U.S.C. § 158(c). 

 111. Traction Wholesale center Co., 328 NLRB 1058 (1999). 

 112. Albert Einstein Medical Center, 316 NLRB 1040 (1995). 

 113. T.C. Worthy Wholesale Inc., 159 NLRB 1700 (1966); Serv-U-Stores, Inc., 225 NLRB 
37 (1976); Jakel Motors, Inc., 288 NLRB 730 (1988); M.K. Morse Co., 302 NLRB 924 
(1991).  Compare  Olney Motels, Inc., 176 NLRB 903 (1969) (calling the union organizers 
“gangsters” and “hoodlums” and stating that the union “just takes your money” was 
unlawful); United States Aviex Co., 279 NLRB 826 (1986) (calling an employee a “chicken” 
for signing an authorization card unlawfully demeaned the employee). 

 114. National Labor Relations Board v. Rich’s Precision Foundry, Inc., 667 F.2d 613 (7th 
Cir. 1981). 

 115. Rossmore House, 269 NLRB 1176 (1984). 

 116. Westwood Health Care Center, 330 NLRB 935 (2000). 

 117. MDI Commercial Services, 325 NLRB 52 (1997); Medical Center of Ocean County, 
315 NLRB 1150 (1994) (supervisor’s question, “What is going on; what’s happening?” is 
unlawful). 

 118. Solvay Iron Works, Inc., 341 NLRB No. 25 (2004). 

 119. John S. Barnes Corp., 180 NLRB 911 (1970). 

 120. Tiidee Products, Inc., 174 NLRB 705 (1969). 

 121. Sunnyvale Medical Clinic, Inc., 277 NLRB 1217 (1985); Rossmore House, 269 NLRB 
1176 (1984). 

 122. Research Management Corp., 302 NLRB 627 (1991). 

 123. Rossmore House, 269 NLRB 1176 (1984)(in the absence of threats or promises, an 
employer’s questioning of an open and active union supporter is lawful). 

 124. Norton Healthcare, Inc., 338 NLRB No. 34 (2002). 

 125. Bendix-Westinghouse Automotive Air Brake Co., 161 NLRB 789 (1966). 

 126. FederalMogul Corp., 163 NLRB 302 (1967). 

 127. Johnnie’s Poultry Co., 146 NLRB 770 (1964). 

 128. Struksnes Construction Co., 154 NLRB 1062 (1967) (the poll does not serve an 
employer’s legitimate interests that are not better served by the impending Board 
election). 

 129. Struksnes Constr. Co., 165 NLRB 1062 (1967). 

 130. Keeler Brass, Automotive Group, 301 NLRB 769 (1991). 

 131. Heritage Hall, E.P.I. Corp., 333 NLRB 458 (2001). 
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 132. Feldkamp Enterprises, Inc., 323 NLRB 1193 (1997). 

 133. Garvey Marine, Inc., 328 NLRB 991 (1999). 

 134. Madison Brass Works, Inc. v. National Labor Relations Board, 381 F.2d 854 (7th 
Cir. 1967). 

 135. Autoprod, Inc., 265 NLRB 331 (1982). 

 136. Van Vlerah Mechanical Inc. 320 NLRB 739 (1996). 

 137. Wis-Pak Foods, Inc., 319 NLRB 933 (1995). 

 138. Excel Container, Inc., 325 NLRB 17 (1997). 

 139. Donovan v. National Labor Relations Board, 520 F.2d 1316 (2d Cir. 1975). 

 140. National Labor Relations Board v. Del Rey Tortilleria, Inc., 787 F.2d 1118 (7th 
Cir. 1986). 

 141. United Refrigerated Services, Inc., 325 NLRB 258 (1998). 

 142. Traction Wholesale Center Co., Inc., 328 NLRB 1058 (1999). 

 143. J. P. Stevens & Co., Inc., 268 NLRB 33 (1983). 

 144. Bay State Ambulance and Hospital Rental, Inc., 280 NLRB 1079 (1986). 

 145. Reno Hilton, 319 NLRB No. 140 (1995). 

 146. Southgate Village, Inc., 319 NLRB 916 (1995) (employer granted an across-the-board 
wage increase and improved benefi ts). 

 147. Walter Garson, Jr. & Associates, 276 NLRB 1226 (1985) (employer’s granting of pay 
increases was in substantial accord with its previously announced policy). 

 148. Washington Beef Producers, Inc., 264 NLRB 1163 (1982). 

 149. Walter Garson, Jr. & Associates, 276 NLRB 1226 (1985). 

 150. Southgate Village, Inc., 319 NLRB 916 (1995). 

 151. Adams Super Markets Corp., 274 NLRB 1334 (1985). 

 152. J.P. Stevens and Company, Inc., 247 NLRB No. 44 (1980). 

 153. Hendel Manufacturing Co., 197 NLRB 1093 (1972) (having previously planned 
and announced a wage increase, a company president unlawfully informed assembled 
employees that he was withdrawing the wage increase because of “this union stir.”). 

 154. Crawford Mfg. Co. v. National Labor Relations Board, 386 F.2d 367 (4th Cir. 1967). 

 155. R.R. Donnelley & Sons Co. v. National Labor Relations Board, 156 F.2d 416 (7th Cir. 
1946). 

 156. Robinson Chrysler Plymouth, 186 NLRB 925 (1970). 

 157. Edward Fields, Inc. v. National Labor Relations Board, 325 F.2d 754 (2d Cir. 1963). 

 158. Lincoln Mfg. Co. v. National Labor Relations Board, 382 F.2d 411 (7th Cir. 1967). 

 159. KMST-TV, Channel 46, 302 NLRB 381 (1991). 
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 160. Atlantic Forest Products, 282 NLRB 855 (1987). 

 161. Grouse Mountain Associates II, 333 NLRB No. 157 (2001). 

 162. MDI Commercial Services, 325 NLRB 53 (1997). 

 163. Clark Equipment Company, 278 NLRB No. 85 (1996) (survey was conducted after 
the election but during litigation regarding the election). 

 164. A. J. Ross Logistics, Inc., 283 NLRB No. 64 (1987). 

 165. Traction Wholesale Center Co., Inc., 328 NLRB 1058 (1999). 

 166. Uarco Inc., 216 NLRB 1 (1974). 

 167. Uarco Inc., 216 NLRB 1 (1974). 

 168. Gordonsville Industries, 252 NLRB 563, 568 (1980). 

 169. Schaumburg Hyundai, Inc., 318 NLRB 449 (1995). 

 170. Valley Special Needs Programs, Inc., 314 NLRB 903 (1994). 

 171. Health Management, Inc., 326 NLRB 801 (1998). 

 172. Athens Disposal Co., 315 NLRB 87 (1994). 

 173. National Labor Relations Board v Fruehauf, 301 U.S. 49 (1937) (unlawful for employer 
to hire detective whose duty was “to ferret out the union activities of the men” and keep 
the employer informed). 

 174. Jakel Motors, Inc., 288 NLRB 730 (1988). 

 175. Flexsteel Industries, Inc., 311 NLRB 257 (1994) (unlawful for employer to tell 
employee he heard rumors that employee was engaged in union organizing activities). 

 176. Valley Special Needs Program, Inc., 314 NLRB 903 (1994), 

 177. Pyramid Management Group, Inc., 318 NLRB 607 (1995). 

 178. Highland Light Steam Laundry, Inc., 272 NLRB 1056 (1984). 

 179. Regency Service Carts, Inc., 325 NLRB 617 (1998). 

 180. Impressive Textiles, Inc., 317 NLRB 8 (1995). 

 181. Uniontown Hospital Association, 277 NLRB 1298 (1985). 

 182. Labor Ready, Inc., 327 NLRB 1055 (1999). 

 183. Woodcliff Lake Hilton Inn, Inc., 279 NLRB 1069 (1986); Virginian Metal Products Co., 
Inc., 306 NLRB 257 (1992) (“[i]t would be absurd to require a supervisor to make sure [he did] 
not look at or watch a particular employee too much while the employee is at work.”). 

 184. Sound Design Corp., 232 NLRB 993 (1977). 

 185. Nashville Plastic Products, 313 NLRB 462 (1993); The Timken Company, 331 NLRB 
744 (2000) (continuous and unlimited videotaping of protected activity unlawful). 

 186. Adams Super Markets Corp., 274 NLRB 1334 (1985) (“union representatives and 
employees who choose to engage in their union activities at the employer’s premises 
should have no cause to complain that management observes them”). 
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 187. F.W. Woolworth Co., 310 NLRB 1197 (1993). 

 188. International Ship Repair & Marine Services, Inc., 329 NLRB 213 (1999). 

 189. Roadway Package System, Inc., 302 NLRB 961 (1991). 

 190. The Standard Products Company, 281 NLRB 141 (1986) (referring to two employees 
who openly and actively supported the union as “the union president” and “the shop 
steward was not unlawful). 

 191. Humboldt Full Fashioned Hosiery Mills, Inc., 103 NLRB 955 (1953). 

 192. Sarkes Tarzian, Inc., 374 F.2d 734 (7th Cir. 1965). 

 193. Glenoaks Convalescent Hospital, 271 NLRB 488 (1984). 

 194. Phoenix Glove Co., Inc., 268 NLRB 680 (1984). 

 195. Flatbush Manor Care Center, 316 NLRB 201 (1995). 

 196. 29 U.S.C. § 158(a)(3). 

 197. Farmer Brothers. Co., 303 NLRB 638 (1991). 

 198. Structural Composites Industries, 304 NLRB 729 (whether a written personnel policy 
could have applied to the fact situation is irrelevant). 

 199. Desert Pines Golf Club, 334 NLRB No. 36 (2001). 

 200. Wright Line, 251 NLRB 1083 (1980). 

 201. Fluor Daniel, Inc., 304 NLRB 970 (1991). 

 202. Regency Service Carts, Inc., 325 NLRB 617 (1998). 

 203. Affi liated Foods, Inc., 328 NLRB 1107 (1999). 

 204. Hebert Pattern Shop, Inc., 285 NLRB 555 (1987). 

 205. National Labor Relations Board v. McCarthy Motor Sales Co., 309 F.2d 732 (7th 
Cir. 1962). 

 206. Hebert Pattern Shop, Inc., 285 NLRB 555 (1987). 

 207. Asociacion Hospital Del Maestro, Inc., 291 NLRB 198 (1988). 

 208. Paramount Farms, Inc., 334 NLRB 810 (2001). 

 209. Insight Communications Co., 330 NLRB 431 (2000). 

 210. Vacuum Platers, Inc., 154 NLRB 588 (1965). 

 211. State Equipment, Inc., 322 NLRB 631 (1996). 

 212. Davis Electric Wallingford Corp., 318 NLRB 375 (1995). 

 213. Crystal Princeton Refi ning Co., 222 NLRB 1068 (1976). 

 214. Maywood, Inc., 251 NLRB 979 (1980). 

 215. DBM, Inc., 304 NLRB 1110 (1991). 

 216. Meisner Electric, Inc., 316 NLRB 597 (1995). 

 217. Opelike Welding, Machine and Supply, Inc., 305 NLRB 561 (1991). 
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 218. St. Joseph’s Hospital, 337 NLRB No. 12 (2001). 

 219. Trover Clinic, 280 NLRB 6 (1986). 

 220. Alamo Rent-A-Car, Inc., 338 NLRB No. 31 (2002). 

 221. Fixtures Manufacturing Corp., 332 NLRB No. 55 (2000). 

 222. Teledyne Advanced Materials, 332 NLRB No. 53 (2000). 

 223. Dynabil Industries, Inc., 330 NLRB 360 (1999). 

 224. Bryant & Stratton Business Institute, 321 NLRB 1007 (1996). 

 225. Superior Warehouse Grocers, Inc., 277 NLRB 18 (1985). 

 226. Nissen Foods (USA) Co., Inc., 272 NLRB 371 (1984). 

 227. Sage Dining Service, Inc., 312 NLRB 845 (1993). 

 228. Alpha School Bus Co., Inc., 293 NLRB 284 (1989) (different bus route). 

 229. International Ship Repair & Marine Services, Inc., 329 NLRB 213 (1999). 

 230. Sea Ray Boats, Inc., 336 NLRB 779 (2001). 

 231. Adair Standish Corp., 290 NLRB 317 (1988). 

 232. Ro-Lab Rubber Co., Inc., 279 NLRB 386 (1986); Frank Leta Honda, 321 NLRB 482 
(1996) (discriminatory enforcement of a no-smoking policy). 

 233. Tuscaloosa Quality Foods, Inc., 318 NLRB 405 (1995). 

 234. Garvey Marine, Inc., 328 NLRB 991 (1999). 

 235. Wright Line, 251 NLRB 1083 (1980). 

 236. FES, 331 NLRB 9 (2000). 

 237. Bodge Electrical Contractors, Inc., 316 NLRB 191 (1995). 

 238. Tualatin Electric, Inc., 319 NLRB 1237 (1995). 

 239. Labor Ready, Inc., 327 NLRB 1055 (1999). 

 240. National Labor Relations Board v. Great Dane Trailers, Inc., 388 U.S. 26 (1967). 

 241.  Id . 

 242.  Id . 

 243.  Id . 

 244. Honeywell, Inc., 318 NLRB 637 (1995). 

 245.  Id . 

 246. Aztech Electric Co., 335 NLRB 260 (2001). 

 247. Pioneer Recycling Corp., 323 NLRB 652 (1997). 

 248. National Labor Relations Board v. Town &  - Country LP Gas Serv., 687 F.2d 187 (7th 
Cir. 1982). 

 249. National Labor Relations Board v. Vacuum Platers, 374 F.2d 866 (7th Cir. 1967). 
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 250. National Labor Relations Board v. Lamar Creamery Co., 246 F.2d 8 (5th Cir. 1957). 

 251. National Labor Relations Board v. Schill Steel Prods., 480 F.2d 586 (5th Cir. 1973). 

 252. 29 U.S.C. § 158(a)(2). 

 253. Janesville Products Division, Amtel, Inc., 240 NLRB 854 (1979) (employer ordered 
elections of representatives, controlled the scheduling and subject matter of meetings, 
and dictated the resolution of grievances); Superior Bakery, Inc., 294 NLRB 256 (1989) 
(employer suggested that employees form a committee as an alternative to the union and 
allowed a supervisor to establish and assist the committee). 

 254. Hankins Container Co., 145 NLRB 640 (1963). 

 255. S & W Motor Lines, Inc., 236 NLRB 938 (1978). 

 256. Upper Great Lakes Pilots, Inc., 311 NLRB 131 (1993). 

 257. Malvina Krausman, 293 NLRB 1082 (1989). 

 258. Garment Workers v. National Labor Relations Board, 366 U.S. 731 (1961). 

 259. RCA Del Caribe, Inc., 262 NLRB 963 (1982). 

 260. Hendel Manufacturing Co., 197 NLRB 1093 (1972). 

 261. Crown Cork & Seal Co., 334 NLRB No. 92 (2001). 

 262. 29 U.S.C. § 152(5). 

 263. Electromation, Inc., 309 NLRB 990 (1992). 

 264. E. I. du Pont & Co., 311 NLRB 893 (1993). 

 265. Keeler Brass Co., 317 NLRB 1110 (1995). 

 266. Electromation, Inc., 309 NLRB 990 (1992). 

 267. Crown Cork & Seal Company, Inc., 334 NLRB No. 92 (2001). 

 268.  Id . 

 269.  Id . 

 270.  Id . 

 271.  Id . 

 272.  Id . 
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 Reacting to the Lilly Ledbetter Fair 
Pay Act: What Every Employer Needs 

to Do Now 

 Rania V. Sedhom  

  This article examines best practices but can be boiled down to one lesson: All employ-
ers can learn from  Dragnet ; follow one simple rule, “Just the facts, ma’am.”    

The Lilly Ledbetter Fair Pay Act of 2009 (Ledbetter), retroactive to 
May 28, 2007, is making many employers uncomfortable with good 

reason. Prior to Ledbetter, an employee had a narrow period of time 
(180 or 300 days) within which to bring a lawsuit against the employer 
for unfair pay or discrimination pay practices. Now, that statute of limita-
tions has virtually disappeared since it essentially restarts each time an 
employee receives a paycheck. In addition, if one paycheck is based 
on a discriminatory compensation decision, then most complainants will 
conduct a historical analysis to see just how many others fall into that 
same category. Some professionals are going as far as saying a paycheck 
includes a pension check, since they are based upon a percentage of 
pay. Others contemplate that Ledbetter may also protect non-employees 
like spouses of deceased workers, as long as their claims are affected by 
a discriminatory practice against the deceased.

 Employers now have to deal with an added weight to their already 
heavy basket of “to do’s.” How are employers to protect themselves? 
What can they do to prepare? Does everyone have to receive the same 
pay? And, most importantly, how can they pay their employees in a fair 
manner while still rewarding top performers and go-getters? 

 Some professionals believe that Ledbetter stands for equal pay; 
 others, equity in pay. As mentioned above, there does not seem to be 
a bright-line test available—no plug-and-play solution applicable to all. 
In essence, setting pay practices is like playing darts—aim as best as 
possible and hope for a bull’s eye. That being said, much like in darts, 
there are best practices and prophylactic measures employers can take 
to thwart litigation and internal complaints. 

  A discussion of these practices can be summarized as DARRTS:  

   •  D evelop compensation-setting criteria;  

 Rania V. Sedhom, an attorney, is a principal with Buck Consultants, an ACS 
Company. The author can be reached in her fi rm’s New York City offi ce at 
 rania.sedhom@buckconsultants.com.  
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  •  A udit pay decisions and documentation retroactive at least to 
5/28/07;  

  •  R eview compensation decisions;  

  •  R evise document retention practices, particularly as they relate 
to pay decisions;  

  •  T rain supervisors and employees; and  

  •  S et up statistical analysis on pay to be conducted regularly.   

   DARRTS   

  Develop Compensation-Setting Criteria and 
Document Them  

 Employers must develop objective and measurable compensation-
setting criteria and then do their best to ensure that the principles 
surrounding pay are applied consistently within job classifi cations, 
departments, business units, etc. Employers should specify, in writing, 
guidance regarding how to set employee salaries at hire, and when to 
grant promotional and merit increases and the amount or percentage of 
those increases. Documentation is even more important when a com-
pany is considering demoting, terminating, or cutting someone’s salary. 
Employers should ensure that all pay decisions are well-documented 
and the documents refl ect the justifi cation for certain employees receiv-
ing higher or lower pay, benefi ts, and evaluations. 

 Pay disparities are possible as long as they are properly documented. 
Proper documentation includes not only what was discussed above but 
also job classifi cation accuracy and whether certain jobs are primarily 
held by individuals in a protected class.   

 Audit Pay Decisions and Documentation Retroactive 
to May 28, 2007 

 What kind of documentation an employer retains is vital to its abil-
ity to defend pay decisions. Therefore, at a minimum, companies that 
use performance-based pay must be able to support wage disparities 
based upon performance rather than other factors. It is essential that 
employers be proactive in their internal scrutinization of pay so that 
they may change any discriminatory, or perceived discriminatory, pay 
practices. This scrutiny is likely the most diffi cult step to take because 
unfair or inequitable pay policies may be subtle and inadvertent. 
Regardless, employers must avoid discriminatory compensation deci-
sions and have unbiased pay practices that are uniformly applied to 
all employees. 
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  Review Compensation Decisions  

 Process and consistency is the key to successfully reviewing com-
pensation decisions. Oftentimes, compensation decisions are based on 
core principles but give too wide a latitude to individual managers and 
supervisors. Some discretion must be available because not all qualities 
are cut and dry; however, policies that provide nearly unfettered discre-
tion will likely fail to pass scrutiny.   Human resource (HR) and compen-
sation professionals should regard pay decisions as legally signifi cant as 
a disciplinary action or termination. 

 Revise Document Retention Practices, Particularly 
as They Relate to Pay Decisions 

 Companies have placed much-needed energy and resources into 
designing an appropriate documentation retention policy. Now those 
policies must be revisited in order to ensure that employers have infor-
mation available for a reasonable amount of time to defend themselves 
in light of the new Ledbetter statute of limitations. Employers will likely 
fi nd that they have to retain compensation-related information for a 
longer period of time, even for a substantial number of years after an 
employee’s termination or death. Since the information will be quite 
voluminous over the course of an employee’s career, companies may 
want to consider electronic retention methods. Regardless of the method 
of retaining the information, privacy issues must be considered. 

  Train Supervisors and Employees  

 Once a process is in place, employers must train both supervisors and 
employees on pay decision matrices. For supervisors, objectivity is key. 
For employees, the training should help managers make compensation 
decisions by helping employees properly and objectively discuss their 
worth or value to the organization. Managers and supervisors should get 
ready for a changed culture. That is, employers should expect to see a 
movement away from hiding compensation from colleagues and friends 
to one where this information is more freely shared. If employees are 
more openly discussing compensation issues, they are more likely to 
uncover unfair pay practices, whether these practices are inadvertent or 
intentional. Employers should uncover and eliminate any such practices 
before employees do. 

 Set Up Statistical Analyses on Pay to Be 
Conducted Regularly 

 Employers should determine whether statistical data reveal dispari-
ties across gender, race, and other protected classes. If the disparities 
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cannot be supported, employers will need to change or tweak current 
compensation practice. 

 NEW IDEAS ON BEST PRACTICES 

 Training for Performance Evaluations 

 Many attorneys, consultants, and other experts advise companies 
to require that each  evaluator  provide a narrative explanation of why 
specifi c ratings were given. But, how does one provide an appropri-
ate documentation of his or her thoughts? Instead, prepare a template 
for managers to complete during an evaluation and advise them 
that only facts should be provided. At a minimum, provide manag-
ers with appropriate words or suggested guidelines when expressing 
themselves. While it may seem pedantic to the managers, employers 
need to ensure that only facts are used to support decisions. Since 
oftentimes evaluating employees becomes partly emotional, managers 
and supervisors will likely fi nd a template or set of pre-canned words 
helpful. For example, which of the below sentences is based solely 
on facts? 

   • Jeffrey is one of the, if not  the , worst salesperson this organiza-
tion has.  

  • Jeffrey is a diffi cult person.  

  • While Jeffrey did meet his sales goal of $1 million, many clients 
have complained to me that, after they sign an engagement let-
ter, Jeffrey is abrupt with them and is generally non-responsive 
by email.   

 Just as managers and supervisors need to acquire a vocabulary 
of facts, so do employees. Many employers often fail to train their 
employees on how to prepare for their performance appraisals or how 
to appropriately discuss their achievements. Again, employees should 
provide facts to support their request for a raise or larger bonus or 
complaint for not receiving an appropriate salary adjustment or promo-
tion, etc. Remember, a template would be useful for employees or some 
form of guidance to help them express themselves. Which one of these 
sentences is based solely on facts? 

   • I am the best administrative assistant here.  

  • I feel like I deserve more from you.  

  • I am always on time, stay late at a moment’s notice, and always 
receive praises from you for my work product.   
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 Training for Compensation Inquiries 

 As mentioned above, in a world where discussions about pay dis-
parity are in the news, employees will begin discussing their pay with 
each other in order to determine whether they are receiving a “fair” 
salary. Since Ledbetter will allow the initiation of a lawsuit even after 
termination, these inquiries may come at any time, and managers and 
supervisors will likely need assistance in the proper and timely response 
to these inquiries. The fi rst step is to determine what information must 
be provided and what information an employer can refuse to provide. 
HR professionals must pay special attention to the timing of a request. 
For example, is this inquiry part of litigation or a complaint or is an 
employee or former employee simply requesting information atten-
dant with pay? Can the employer provide certain pieces of information 
to the requestor without invading the privacy rights of others? Again, 
employers should consider creating a template letter to be used for such 
inquiries. Such a template letter should, for example, summarize the 
job function, state the base pay, and then explain that the base pay can 
increase with seniority, experience, education, and the like. It may also 
be benefi cial, if possible, for employers to attach a dollar value to each 
extra-identifi ed skill or educational achievement. 

  Office Manual or Other Policy Audit  

  Offi ce manual dusty? Now is a great time to review it to ensure that 
it does not illegally prohibit employees from discussing their compen-
sation, as was the case for Goodyear employees, which was the stated 
reason that Lilly Ledbetter was unable to bring a lawsuit within the pre-
vious180 to 300 day limit. At the same time, review how compensation 
is treated, if at all, in the offi ce manual or other policy, whether or not 
disseminated to employees. Consider adding a paragraph or two about 
compensation—the company’s philosophy when it comes to pay, how 
pay is determined, how an employee can have his or her pay reviewed, 
etc. Most importantly, encourage employees to discuss pay with HR 
personnel or department supervisors.  

  Privacy Rights Considerations  

  Ledbetter will surely encourage compensation inquiries and employee 
discussions. It may be benefi cial for employers to provide employees 
with a form where they can elect a privacy setting with respect to their 
compensation. For example, employees can elect to have all of their 
compensation information shared, elect that information be shared only 
in response to a subpoena or litigation, elect to have their informa-
tion shared anonymously, etc. This may assist HR, compensation, and 
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 supervisory personnel in responding to various salary-based inquiries 
that are sure to arrive on their desks or in their email boxes.  

 Battle of the Sexes to the N th  Power? 

  Although Ledbetter had nothing to do with gender bias, many of the 
pay disparities may revolve around alleged gender pay discrepancy. 
Moreover, at least one piece of proposed legislation (the Paycheck 
Fairness Act), if enacted, will seek to remedy what the legislature deems 
an inherently discriminatory compensation market against women. 
When auditing pay practices, an employer may notice that most of 
its pay discrepancies do involve differences in pay between men and 
women. If employees become aware of these discrepancies, a blatant 
battle of the sexes in the workplace could ignite. That’s all the more 
reason to adopt the DARRT practices discussed above. It is important 
to curtail discussion around one protected class versus another versus 
those in an unprotected class and instead concentrate discussion on 
what kind of pay will result from an individual’s education, experience, 
efforts, and successes.  

 CONCLUSION 

  Pay has always been a sensitive issue for employees and a signifi cant 
area of concern for employers. With a salary comes pension benefi ts, 
bonuses, and other compensation-related rewards. All attendant salary-
based compensation will be open to possible recalculation for success-
ful litigants who are able to evidence a discriminatory pay practice in 
an organization. Therefore, this is the time for pro-activity, rather than 
reactivity, on the part of the employers. Audit, train, and in the words 
of the old TV series  Dragnet , when it comes to pay and performance 
ratings, stick to “Just the facts, ma’am.”  
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 Thinking Ahead in Today’s Job Market: 
Do Not Forget About Post-Employment 

Restrictions When Hiring 

 Thomas D. Leland  

  In this employment environment, now is a good time for businesses, both those that 
are hiring and those that are laying off employees, to understand what information, 
knowledge, skill, and materials their new and departing employees may “bring 
with them” when changing jobs, and the enforceability of any agreements that the 
employee has made not to compete with his or her former employer. This article 
discusses the enforceability of non-competition agreements and the laws governing 
trade secrets.  

 P robably the last thing on employment counsels’ and human resource 
professionals’ minds these days is hiring. After all, a huge number 

of businesses just made it through—or are still experiencing—painful 
reductions in force and restructurings, with the result being thousands of 
skilled, professional, and technical workers who are now out in the job 
market looking for work. Recently, the employment world’s attention 
has been on compensation packages and releases, untangling the web 
of the Older Workers Benefit Protection Act (OWBPA) and its interplay 
with the Age Discrimination in Employment Act (ADEA), and all the 
other unpleasant legal issues that arise when a company is forced to let 
its employees go. And despite the stimulus efforts from Washington and 
those “green shoots” that economists are talking about, the job market 
continues to languish, the latest unemployment data showing that com-
panies continue to lay off workers at an alarming rate. 1    

 But right now hiring is exactly what many forward-looking fi rms have 
on their minds. Because of the recession, companies are being forced to 
think creatively about new ways of doing business, about more imagi-
native products and services, and about how to use the recession as an 
opportunity for growth. One obvious opening from all the economic 
turmoil is the opportunity to pick and choose new talent from the fl ood 
of sophisticated, highly skilled workers—including computer and tech-
nical professionals, scientists and inventors, and engineers—who are 
all looking for employment, making this an ideal time for the prepared 

 Thomas D. Leland practices complex commercial and employment litiga-
tion in the Denver and Boulder offi ces of Lathrop & Gage LLP. He can be 
reached at  tleland@lathropgage.com . The author gratefully acknowledges 
the assistance of law clerk Max Shaffer in the preparation of this article. 
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and informed employer to snatch up talented employees with skills and 
knowledge that can benefi t their company’s business and achieve the 
growth they desire. 

 But along with these opportunities comes great peril for both the hir-
ing employer and the new employee, especially where the employee 
had access to his or her former employers’ trade secrets and confi dential 
information, or is subject to a non-competition or non-solicitation agree-
ment. No business wants to hire a seemingly exceptional employee 
with relevant skills and experience only to get a nasty letter from the 
employee’s former employer threatening legal action for trade-secret 
misappropriation or breach of the former employee’s non-competition 
agreement. Or worse, no company wants to be dragged into  expensive 
and time-consuming litigation because it did not evaluate the risk of 
 hiring a new employee due to restrictions on the employee’s post-
employment activities. 

 Accordingly, in this employment environment, now is a good time 
for businesses, both those that are hiring and those that are laying 
off employees, to understand what information, knowledge, skill, and 
materials their new and departing employees may “bring with them” 
when changing jobs, and the enforceability of any agreements that the 
employee has made not to compete with his or her former employer. 
Going into the interviewing and hiring process armed with this knowl-
edge can help the business make sound hiring decisions and take 
 necessary precautions against unwelcome litigation that may follow a 
new employee from his or her old job. 

 THE LAW OF NON-COMPETITION AGREEMENTS 

 These days, it is exceedingly common for companies to require all of 
their employees to sign non-competition or non-solicitation agreements 
in which the employee agrees that, for some period of time after his or 
her employment ends, that he or she will not go to work for or start a 
business that competes with his or her former employer, and will not 
solicit customers or employees of that former employer. Because these 
types of agreements severely restrict a person’s ability to make a living, 
courts generally view non-competition agreements with distaste, and a 
number of states hold that these sorts of agreements are unenforceable 
as a matter of law, except in certain limited circumstances. 

 Because of the strong public policy favoring free competition and the 
ability to make a living, non-competition agreements are usually held 
to be unenforceable unless they are narrowly tailored with respect to 
the duration, geographic scope, and subject matter of the restrictions. 
For a non-compete agreement to be held valid, its restrictions must 
necessarily be limited to protect only the former employer’s legitimate 
 business interest, such as its interest in maintaining the integrity of its 
 confi dential information and customer relationships. Usually,  enforceable 
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non- competition agreements will also prohibit the employee from solic-
iting business from the former employer’s customers or attempting to 
hire away other employees. 

 In most jurisdictions, courts have the power to revise and adjust the 
restrictive terms of a non-competition agreement so as to make the 
agreement reasonable and enforceable. However, considering the strong 
public policy considerations against agreements that restrict a person’s 
ability to make a living, many courts simply hold that the agreement is 
unenforceable if its terms are unreasonably broad with respect to dura-
tion or geographic scope. Further, unless the agreement has a sever-
ability clause, a holding that the non-competition provisions render the 
agreement unenforceable may also nullify other provisions of the agree-
ment, such as any confi dentiality or non-solicitation provisions. 

 THE LAW OF TRADE SECRETS 

 Before understanding the risks of hiring employees who may bring 
information or materials with them that could result in a lawsuit, hiring 
employers must understand what it means for certain information to be 
considered a protected “trade secret.” Over time, as the law has evolved, 
a general understanding has emerged as to the types of information 
and materials that are subject to trade-secret protection. This effort has 
been aided in large part by a majority of the states adopting, in one 
form or another, the Uniform Trade Secrets Act (the UTSA). Currently, 
46 states and the District of Columbia have adopted and codifi ed into 
their state statutory scheme some version of the UTSA. The states that 
have not adopted this law—Massachusetts, New Jersey, New York, and 
Texas—follow specifi c state statutes or common-law rules relating to 
trade secrets, including Section 757 of the Restatement (First) of Torts. 2    

 The UTSA and common-law rules governing trade secrets are generally 
the same, although there are some substantive differences between vari-
ous states’ versions of the UTSA. The UTSA defi nes a trade secret as: 

 [I]nformation, including a formula, pattern, compilation, program, 
device, method, technique, or process, that: (1) derives independent 
economic value, actual or potential, from not being generally known to 
and not being readily ascertainable by proper means by other persons 
who can obtain economic value from its disclosure or use, and (2) is 
the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy. 3    

 Included in this list are discoveries or inventions, ideas, concepts, 
software, documentation of goods, designs, drawings, models, specifi ca-
tions, testing procedures, databases and data, marketing plans, certain 
customer lists, pricing policies, price lists, and other similar information. 
In states that have adopted the UTSA, a trade secret is a defi ned term, 
and therefore cannot be altered by a confi dentiality or non-disclosure 
agreement. 4    

Thinking Ahead in Today’s Job Market



Vol. 35, No. 3, Winter 2009 54 Employee Relations Law Journal

 Secrecy 

 While it may seem self-evident, one of the most important character-
istics of trade secrets is that they must be kept secret. A company must 
strive to employ adequate precautions to protect its trade secrets, or risk 
projecting to the outside world that it does not care if the information 
becomes generally known or receives trade-secret protection. Therefore, 
any owner of information seeking trade-secret protection must take 
reasonable, or relative, measures to guard against disclosure—absolute 
secrecy is not required. Courts generally look to a handful of factors 
in deciding whether a business has taken reasonable steps to protect 
its trade secrets: (1) whether there are confi dentiality or non-disclosure 
agreements in place; (2) what security precautions have been taken to 
guard against disclosure; (3) the context of disclosure to employees; and 
(4) whether the information has been publicly disclosed, for example, 
through publication on the internet. 5    

 While many courts have found that the existence of confi dentiality or 
non-disclosure agreements are suffi cient to protect against disclosures of 
trade secrets, 6    some courts have held that requiring confi dentiality agree-
ments, without more effort to protect the information, is not enough to 
confer trade-secret status. 7    Overall, however, the existence of confi den-
tiality or non-disclosure agreements is a factor that weighs in favor of 
fi nding that the employer has taken reasonable steps to maintain the 
secrecy of the information. 

 Similarly, courts are very interested in the security measures taken to 
protect the confi dentiality of information. Courts in some jurisdictions 
require affi rmative conduct by an employer that demonstrates an intention 
to protect the secrecy of the information. Thus, where companies have 
not informed their employees that information is to be kept confi dential, 
where security precautions are deemed inadequate, or where steps are 
not taken to prevent general access to business or product information, 
courts have refused to grant the materials trade-secret status. 8    

 Value 

 Additionally, to protect information as a trade secret, the information 
must be valuable to the company. Often the key factor is the time and 
effort spent by the business to develop the information and materials. 9    
As one court has explained, “the more diffi cult information is to obtain, 
and the more time and resources expended by an employer in gather-
ing it, the more likely a court will fi nd such information constitutes a 
trade secret.” 10    

 Courts may issue an injunction prohibiting the misappropriation of a 
trade secret, even if the secret has not been actually disclosed to a new 
employer. Additionally, the UTSA and other laws permit recovery of 
damages, including disgorgement of profi ts made from use of the secret, 
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as well as royalty payments. Punitive damages and attorney’s fees may 
also be recoverable. 

 Reverse Engineering and Independent Development 

 Information and materials are not protected as trade secrets if the 
company develops or compiles the information independently. Usually 
this issue arises in the context of whether the secret can be “reverse 
engineered,” or working backward from a known product to discover 
the process through which it was originally made. If the competitor 
developed the information or materials independently, that is, without 
reference to the purported trade secret, then courts will usually hold 
that the information is not “secret” enough to be protected under the 
trade-secret law. 

 But if the new employee who had access to the purported trade 
secret is involved in the reverse-engineering efforts, it is unlikely that 
a court will fi nd that the trade secret has not been misappropriated. If 
a business is intent on hiring an employee away from a competitor, it 
should take care to ensure that the new employee will not be working 
on any efforts to reverse-engineer products or services that can in any 
way be attributed to the employee’s former employer. 

 The Inevitable Disclosure Doctrine 

 Employers looking to hire new employees should also be aware of 
a judicially created rule known as the “Inevitable Disclosure Doctrine.” 
This doctrine maintains that a business can enjoin a former employee 
from working for one of its competitors where it is “inevitable” that the 
employee will disclose the former employer’s trade secrets in the course 
of the employee’s new duties. In other words, the doctrine applies 
where “[d]isclosure is inevitable even assuming that the defendant acts 
in the best of faith.” 11    Courts have expressed some skepticism over this 
doctrine; however, it remains good law in many states. 12    In determining 
whether disclosure is inevitable, courts generally look to whether: (1) 
the companies are direct competitors which provide similar services or 
goods; (2) the new employee’s job is so similar to the last job that it 
would be close to impossible to do the new job without using the for-
mer employer’s trade secrets; and (3) each company would derive value 
from the information. 13    

 While some courts have noted that the Inevitable Disclosure Doctrine 
is disfavored, the doctrine continues to be the law in many jurisdictions. 
Accordingly, it is important for the hiring fi rm to carefully develop the 
scope of a new employee’s work, and designate and document the 
work so that the new employee’s activities will not create an opportu-
nity for the former employer to bring claims that disclosure of the former 
employer’s trade secrets is inevitable. 
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 Customer Lists 

 One of the most-litigated issues involving trade secrets is whether the 
identify of customers and their preferences, purchasing habits, and other 
relevant information is protectable as a trade secret. Although courts 
generally fi nd non-solicitation agreements to be enforceable, even in 
the absence of such an agreement, the identity of the former employer’s 
customers may be protectable as a trade secret. 

 When considering whether customer information qualifi es as a trade 
secret, courts will usually ask whether the employee learned about the 
customers and their information as a direct result of his or her employ-
ment. If so, then it is likely that the employee is prohibited from using 
this information in a competing business, as many courts have held that 
the identity of customers directly gained through prior employment is 
subject to trade secret protection. 14    Usually, however, courts will not fi nd 
that customer identities are trade secrets where the information can be 
readily obtained from information in the public domain. But where a 
customer list contains information that is not generally known or in use 
in the industry, and where the business has taken reasonable precau-
tions to maintain the secrecy of that information, then most courts will 
likely consider the lists to be protected trade secrets. 

 HIRING THE FIRED OR LAID-OFF EMPLOYEE 

 Especially in this business climate, with more and more companies 
laying off employees on what seems like a daily basis, it is necessary for 
a business seeking new employees to understand how a potential candi-
date’s previous employment ended to properly evaluate the candidate’s 
employment potential, including the nature and scope of the work to 
be performed. For example, if an employee is part of a company-wide 
reduction in force, is that employee’s non-competition agreement even 
applicable? What if the employee was fi red for cause? 

 The answers to these questions vary depending on the jurisdiction. 
Generally, employees who are laid off or are part of a reduction in force 
may successfully challenge any post-employment restrictive covenants 
because there is no mutuality of obligation between the employee and 
their former employer. 15    In New York, for example, the law is clear 
that unless an employee is terminated for cause, the employer may 
not enforce any post-employment restrictive covenants against the 
employee. 16    Other states apply a balancing test to determine whether or 
not a non-competition agreement may be enforced where the employee 
was involuntarily terminated. 17    States that apply such a balancing test 
also consider whether the termination was voluntary or involuntary as 
another factor when deciding the enforceability of a non- competition 
agreement. 18    Courts in other jurisdictions, such as Florida, consider 
the details of an employee’s termination irrelevant to their analysis, 
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and instead focus their enforceability inquiry on the terms of the non-
 competition agreement, determining whether they are reasonable in 
duration and geographic scope. 

 In most jurisdictions, however, it is clear that where an employee 
has been involuntarily terminated or laid off as part of a company-
wide reduction in force, it is much less likely that an employer will be 
able to successfully prevent a former employee from taking a job with 
a competing business. Businesses seeking new employees should be 
aware that these rules do not apply to confi dentiality agreements or to 
the law of trade secrets, which rest on different policy grounds than 
do non-competition agreements. As such, the restrictions on the former 
employee’s use of trade secrets or confi dential information is likely to 
survive an involuntary termination or a reduction in force. 19    

 Finally, even in the case of involuntary terminations without cause 
or company-wide reductions in force, post-employment restrictions on 
competition may also fi nd their way into severance agreements and 
releases entered into with departing employees. Restrictions in these 
circumstances will be scrutinized under the same standards that apply 
to any agreement that purports to restrict competition. However, the 
mutuality-of-obligation issue that results when an employer fi res or lays 
off an employee is most likely resolved by the additional consideration 
given for these types of termination agreements. 

 STATUTES OF LIMITATIONS 

 In today’s business environment, hiring employers should also take a 
moment to consider the applicable statutes of limitations for a breach of 
contract under the UTSA as well as other applicable trade-secret laws. 
Generally, such statutes run from one to six years, depending on the 
jurisdiction. Regardless of differences in duration, these statutes have 
similar effects—if the former employer does not fi le suit against the new 
employee and employer within the applicable limitations period, then 
there can be no action for breach of a non-competition agreement or 
any applicable trade-secret law. Obviously, such a result will depend on 
the terms of the confi dentiality or non-disclosure agreements signed by 
the employee, as well as the specifi c state laws at issue. 

 CONSIDERATIONS WHEN INTERVIEWING AND 
HIRING A COMPETITOR’S EMPLOYEE 

 Given that the law of trade secrets and non-competition agreements 
vary from state to state, it is important for any hiring business to do its 
homework and check with either in-house or outside counsel regarding 
the specifi c risks surrounding a particular hiring decision. In general, 
however, it is critical that hiring employers be aware of the existence of 
prior employment agreements between the candidate and their former 
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employer, the substantive similarities and consistencies between the can-
didate’s new and former positions, the nature and amount of any contacts 
with customers or clients of the former employer, the former employer’s 
awareness that the candidate is actively seeking another job, whether 
the termination of the candidate’s former employment was voluntary or 
involuntary and the reasons for the termination, and any history of litiga-
tion between the former employer and its former employees subsequent 
to termination of employment. Usually it is not a good idea to specifi cally 
target a competitor’s current employees for hiring, as this can give rise to 
claims for tortious interference with contract or similar claims. If, however, 
the employer is approached by a former employee of one of its competi-
tors who has been recently laid off or let go for some other reason, it is 
vital that the potential new employer carefully document the manner in 
which contact was fi rst made, as well as all issues that could be relevant 
in a subsequent lawsuit regarding allegations of trade-secret misappro-
priation or breach of the employee’s non-competition agreement. 

 CONSIDERATIONS REGARDING AN EMPLOYEE’S 
 PRIOR EMPLOYMENT AGREEMENTS 

 Although in many instances neither employers nor employees want 
to discuss it, it is crucially important for the interviewing business to 
communicate with the prospective employee about whether he or 
she has entered into any non-competition, non-solicitation, or non-
disclosure agreements with their former employer. An employer is not 
shielded from a lawsuit, let alone all liability, based on a “don’t ask, 
don’t tell” defense. 20    The importance of communication, therefore, can-
not be overemphasized. If the employee discloses that he or she is, in 
fact, under some sort of post-employment restrictive covenant, then the 
interviewing employer needs to obtain and diligently review a copy of 
the relevant contract and determine whether the agreement is likely to 
be enforceable or not, and whether the new job is or can be structured 
in such a way to avoid enforcement of the covenant. 

 In today’s job market, with a wealth of skilled talent available, it is 
important for hiring employers to understand that in many instances 
businesses ask their employees to sign a non-competition agreement 
that the employer knows is unenforceable. Such agreements are often 
not designed to protect legitimate business interests, but instead to act 
as a deterrent to employees who are thinking of moving on to greener 
pastures or more promising opportunities. Simply because a job can-
didate may have signed a non-competition agreement does not, and 
should not, end hiring discussions. Because many, if not most, of these 
agreements are unenforceable as a matter of law, a hiring employer 
should carefully review any non-competition agreements, or similar 
agreements, with inside or outside counsel to determine whether the 
agreement is even worth the paper it is written on. 
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 In these circumstances, getting the right information is vital to the 
interests of any hiring employer. The interviewing employer must deter-
mine whether both the former employer and the employee signed the 
agreement, the time, subject matter, and geographic scope of the agree-
ment, who, if anyone, the employee is restricted from soliciting, and 
what sort of activities are prohibited under the agreement. If, for exam-
ple, the candidate’s non-competition agreement purports to restrict him 
or her from working for any potential competitor in the United States for 
a period of fi ve years, it is unlikely that the agreement is enforceable. 
On the other hand, if the agreement is limited in geographic scope to a 
particular city, enumerates the types of activities that are prohibited, and 
limits the restriction to just one year, it is more likely that the agreement 
will be enforceable. 

 With that said, it is also important to ask about the consideration for 
the agreement. In many cases, employers have required employees to 
sign non-competition or confi dentiality agreements after the start of their 
employment. If there is no additional consideration for the agreement, 
then it is likely to be held unenforceable. Accordingly, hiring employ-
ers should ask candidates with post-employment restrictive covenants 
when they signed the agreement, whether the terms of their employ-
ment changed after signing the agreement, and whether they received a 
bonus or raise as consideration for signing the agreement. 

 If the candidate is under an enforceable non-competition agreement, 
it may also be appropriate, in certain limited circumstances, to reach 
out to the former employer to disclose the contacts and discussions 
taking place. Although this is a tricky call which can only be made 
after thorough consideration of all the facts and circumstances, some-
times the former employer may be willing to accept a cash  payment to 
release its former employee from the restrictions of the non- competition 
agreement. 

 QUESTIONS TO ASK REGARDING CONFIDENTIAL 
INFORMATION AND TRADE SECRETS 

 Interviewing employers must also ask potential candidates ques-
tions concerning the information they may know, as a result of their 
former employment, that could be considered protected trade secrets. 
Remember, the list of information and materials that may be subject 
to trade-secret protection is a long one. Rather than getting into the 
specifi c topics, keep the conversation general and appropriate for the 
type of employee being interviewed. For example, if the candidate is a 
computer programmer, it may not be necessary to ask about customer 
lists or pricing structures. If the candidate is not under a confi dentiality 
or non-disclosure agreement, then the interviewing employer should ask 
whether the information being discussed is known outside the company, 
whether the former employer has instructed its employees not to discuss 
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the information, how much money and time, if known, was spent to 
develop the information, whether the information is available through 
the company’s Web site or distributed outside the company through mar-
keting materials, and what security precautions, if any, did the company 
take to protect the information. 

 CONCLUSION 

 While it is plain that the pain from the recession is not over, now is 
the perfect time for businesses to start thinking about the future. Taking 
advantage of the skill and talent available in today’s job market is just 
one way that forward-thinking companies can use the rotten economy 
to strengthen their prospects for future growth. Given the differences 
between the states regarding enforceability of non-competition agree-
ments and the variations in state laws governing trade secrets, employ-
ment counsel and human resources professionals need to know, now 
more than ever, exactly what they are getting when they hire an other-
wise great employee. 
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 The “Independent Investigation” Defense 
to Individual Termination Decision 

 Dana S. Connell and Milton E. Castro  

  It is not unusual for a terminated employee to claim that his or her supervisor or a 
different employee had a discriminatory animus which caused the employee’s ter-
mination, even if that employee was not the decisionmaker. An often-overlooked 
defense—the “independent investigation” defense—may be used to defeat such a 
claim. This article examines the current state of this defense, which is more broadly 
recognized than most realize. By closely examining the facts and reasoning of 
some of the most prominent decisions on this topic, this article also provides insight 
 regarding the facts that may most help an employer to prove that it engaged in an 
“independent investigation.”  

 A lmost 20 years ago, the Seventh Circuit Court of Appeals issued its 
decision in  Shager v. Upjohn Co.  1    In that case, the court examined 

the proper way to decide a case where the alleged discriminator was not  
 the decisionmaker in the termination. In the process, the Seventh Circuit 
laid the groundwork for the “independent investigation” defense. 

 In that seminal case, Ralph Shager was supervised by a district man-
ager, John Lehnst, who Shager believed was prejudiced against older 
workers. The decision to terminate Shager’s employment, however, was 
not made by Lehnst but rather by the company’s Career Path Committee. 
In analyzing the situation, Judge Posner stated that if the committee 
“acted as the conduit of Lehnst’s prejudice—his cat’s paw—the inno-
cence of its members would not spare the company from liability.” If, 
however, the Career Path Committee “did so for reasons untainted by 
any prejudice of Lehnst’s against older workers, the causal link between 
that prejudice and Shager’s discharge is severed,” and Shager would lose. 
As Posner stated later in that opinion—thereby creating the “indepen-
dent investigation” defense—“If the Career Path Committee was not a 
mere rubber stamp, but made an independent decision to fi re Shager . . . 
there would be no ground for fi nding even an innocent violation of 
the Act.” The  Shager  court then found suffi cient “cat’s paw” discrimina-
tion (and insuffi cient independent investigation) to overturn the entry 
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of summary judgment for the company, noting that “the committee’s 
deliberations on the  question whether to fi re Shager were brief, perhaps 
perfunctory; no member who was deposed could remember having 
considered the issue.” 

 In the process, the  Shager  decision made the term “cat’s paw” 2    a 
well-known discrimination term. “Cat’s paw” discrimination is typically 
found when a discriminating employee has caused another employee’s 
termination and, even though he or she is not the decisionmaker, his or 
her discriminatory motive is imputed to the employer. For example, this 
might occur when a subordinate is able to manipulate the  decisionmaking 
process and infl uence the decision by concealing relevant information 
from, or feeding false information to, the decisionmaker. Many articles 
have been written which address this “cat’s paw” theory of discrimina-
tion (or retaliation). 3    

 What has received less notice is the reference in the  Shager  case to 
an “independent decision” of the employer resulting in a fi nding of no 
liability. Nevertheless, there are a number of cases which have quietly 
relied upon this language or this concept to rule for the employer under 
appropriate facts. Thus, the purpose of this article is to look directly 
at those cases where the employer’s “independent investigation” has 
been recognized as a defense to liability, and study how and where an 
employer can insulate itself from liability by conducting an “indepen-
dent investigation” before terminating an employee. 

 This article focuses on those federal court cases where an employer has 
successfully conducted an “independent investigation” to be able to avail 
itself of the defense. Our focus will be on those decisions which offer 
substance regarding the investigation performed by the employer, rather 
than on those cases that rely upon the absence of proof that the alleged 
discriminator caused the decision. 4    This article focuses on cases where the 
employee has been terminated for misconduct or poor performance. 5    This 
article examines those cases where the process by which the employer 
conducts the independent investigation is realistic, practical, and appli-
cable in the private sector as well as the public sector and a non-union 
setting as well as a union setting. 6    This article also refers to some of the 
existing literature regarding the “independent investigation” defense. 

 REPRESENTATIVE SEVENTH CIRCUIT CASES 

 The  Shager  decision was issued by the Seventh Circuit. Not surpris-
ingly, there are more cases in that circuit which have applied the “inde-
pendent investigation” defense than elsewhere. Three primary examples 
are discussed below. 

 One of the fi rst cases to consider this issue after  Shager  was  Willis 
v. Marion County Auditor’s Offi ce.  7    The plaintiff in that case, Gladys 
Willis, was an accounts payable technician. She was supervised by 
Dorothy Conklin and Lori Hupp, who both reported to Deputy Auditor 
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Shirley Mizen. Willis engaged in a series of events, all of which had to 
do with her failure to timely process bills. After the fi rst write up, Willis 
complained to Mizen that Conklin had discriminated against her on the 
basis of race and planted overdue invoices in her fi le. Mizen sent Willis 
a memo requesting more detail or information to support those allega-
tions, but did not receive anything. Later, Willis committed a second vio-
lation and another write up followed. Upon some investigation, Willis’s 
superiors then found several overdue invoices in her fi le that violated a 
relatively new county policy. Mizen convened a meeting at which she 
gave Willis the opportunity to explain why there were so many unpro-
cessed invoices in her fi les. Willis claimed that some had been paid, 
some were not her responsibility, and others had been planted in her 
fi les. Mizen determined that it was possible that one of the invoices was 
not her responsibility, and removed it from consideration. Based on the 
remaining invoices, however, Mizen concluded that Willis should still 
be reprimanded for violating policy, and Hupp issued the reprimand. 
Because this was Willis’s third written reprimand for failing to perform 
her assigned duty in a one-year period, she was terminated pursuant to 
the offi ce’s personnel policy. 

 At trial, Willis presented testimony at trial on her retaliatory  discharge 
claim that both Conklin and Hupp were biased against African-
Americans. Although the jury returned a verdict for the plaintiff, the dis-
trict court overturned it. The district court based its decision on the fact 
that neither Conklin nor Hupp were the decisionmakers in the plaintiff’s 
fi ring. Furthermore, the court found no evidence that Mizen harbored 
any racial animus or had fi red Willis for any reason other than her tardy 
processing of invoices. 

 On appeal, the Seventh Circuit held that a reasonable jury could 
not have concluded that Mizen was Conklin or Hupp’s “cat’s paw” or 
that the review process was a sham or conduit for their alleged racial 
animosity. To the contrary, the court described Mizen’s involvement 
as “proactive” and appeared to fi nd it signifi cant that Mizen “accepted 
full responsibility for the decision and did not accept uncritically the 
assertions of her subordinates.” The  Willis  court  also noted how Mizen’s 
estimation of the quality of Willis’s work was not jaded by anyone else’s 
subjective and possibly racially biased evaluation. The court noted that 
Mizen was presented with “objective” violations of policy: invoices that 
had not been processed in a timely manner, found in her fi les on at 
least three separate occasions by two supervisors. The court also found 
it was signifi cant that Mizen knew that Willis had accused Conklin of 
racism, noting, “Mizen, knowing of the allegations of racism, indepen-
dently evaluated whether Ms. Willis had violated the county policy for 
processing invoices or whether Conklin had retaliated against Ms. Willis 
for alleging discrimination.” 

 In  Eiland v. Trinity Hospital , 8    the plaintiff was a nurse in the hospital’s 
Occupational Health Center (OHC). She was fi red for giving a measles, 
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mumps, and rubella injection to a pregnant patient without following all 
of the hospital protocols. A staff physician then fi led an incident report, 
detailing Eiland’s errors. As a result, the supervisor of the OHC, Jan 
Kois, suspended Eiland, conducted an investigation and determined that 
Eiland had failed to follow hospital policy. She then terminated Eiland’s 
employment. 

 At trial, Eiland tried to claim that the staff physician had engaged in 
racist behavior which should be imputed to the hospital. The district court 
granted summary judgment for the employer and the Seventh Circuit 
upheld the decision. The court based its judgment on the process that 
Kois followed before deciding to terminate Eiland: Kois had reviewed 
the incident report, talked to the staff physician and Eiland’s immediate 
supervisor, and she had even given Eiland an opportunity to explain her 
side of the story. Based on these facts, the court concluded that that Kois 
had acted independently and only after she had evaluated the circum-
stances, including Ms. Eiland’s version of those circumstances. 

 The third Seventh Circuit example of the “independent investigation” 
defense is found in  Brewer v. Board of Trustees of University of Illinois.  9    
Lonnell Brewer had a student job at the university Personnel Services 
Offi ce (PSO). He reported to supervisor Kerrin Thompson, who in turn 
reported to PSO Director Denise Hendricks. 

 When Brewer began his employment, Thompson gave him a tempo-
rary parking tag which permitted him to park in the PSO lot. Brewer 
then altered the tag to include permission for him to park in another 
lot. When the tag eventually broke, forcing Brewer to get it replaced at 
the university’s parking services, it was discovered that he had altered 
the original tag. Hendricks subsequently fi red Brewer for altering the 
parking tag, but she only did so after inspecting the tag and verifying 
the alteration for herself. She did not, however, talk to Brewer before 
making her decision. 

 Brewer then sued the university, claiming among other things, that 
Thompson was a racist and had set him up for termination by failing to 
tell Hendricks that she had given Brewer permission to park his car in 
the parking lot. 

 The district court granted the university’s motion for summary judg-
ment and the Seventh Circuit affi rmed. On the facts, the Seventh Circuit 
found it signifi cant that it was Hendricks, not Thompson, who made the 
termination decision. Although Hendricks listened to the information 
that Thompson relayed to her, the court noted that Hendricks did not 
simply rely upon it. Instead, she examined the parking tag herself and 
confi rmed that it had been altered. While Hendricks did not investigate 
the possibility that Thompson was holding back relevant information, 
the court seemed to fi nd it signifi cant that Brewer never claimed that 
Thompson was holding anything back. Since Brewer had not alleged 
that, the court recognized that Hendricks had no reason to suspect that 
there were additional relevant facts that she might be overlooking. 

The “Independent Investigation” Defense



Vol. 35, No. 3, Winter 2009 66 Employee Relations Law Journal

 The  Brewer  court also examined the law, including the  Willis  and 
 Eiland  decisions, and confi rmed several times its belief that an indepen-
dent investigation can act as an antidote to “cat’s paw” liability. As the 
Seventh Circuit stated near the end of the  Brewer  decision: 

 The line of cases addressing this particular situation is univocal, and 
indicates that even where a biased employee may have leveled false 
charges of misconduct against the plaintiff, the employer does not face 
Title VII liability so long as the decisionmaker independently investi-
gates the claims before acting. 

 Requiring only an independent investigation of misconduct charges 
makes good sense in light of the practical realities that an employer 
often faces when addressing such charges. ... 

 In cases like the present one, there is probably no practical step an 
employer can take beyond independently investigating the misconduct 
charges that will reduce the chances of an employee’s racism infl uencing 
its behavior. When an employee is accused of wrongdoing by another, 
the key evidence for an employer (and the courts) to consider will often 
be the mere say-so of two employees, one of whom claims that other is a 
lying racist. Such a case is a model “swearing contest.” The best way the 
courts can fi nd to deal with such puzzles is to empanel a jury and hope 
for the best; it might be too demanding to expect an employer to do more 
than have an employee conduct a fair-minded, independent investigation 
into the available evidence and then make a decision in good faith. 10    

 REPRESENTATIVE CASES FROM OTHER 
COURTS OF APPEAL 

 A variety of cases in other circuits have dealt with both “cat’s paw” 
discrimination and the “independent investigation” defense. It should 
be noted at the outset that there is a split among the various courts of 
appeals regarding the level of control a biased subordinate must exert 
over the formal decisionmaker. 11    However, all of the circuits appear to 
recognize the “independent investigation” defense, 12    and at least one 
of the following four cases actually comes from a circuit considered to 
be among the most lenient in allowing employees to prove “cat’s paw” 
discrimination. A selection of these four “intentional investigation” cases 
follows, in chronological order. 

 In  Wilson v. Stroh Cos ., 13    Gary Wilson worked at a Stroh’s ice 
cream plant in Detroit, Michigan. Plant offi cials included Plant 
Manager Dennis DeJaeghere, Industrial Relations (IR) Manager Ronald 
Holloway, and General Manager (GM) of the Division, Phillip Roselli. 
When Stroh’s established new, staggered work schedules for its 
employees, Wilson’s work schedule was changed from a start time of 
6 AM to a start time of 11 AM. He did not like the change, so after a 
meeting on the subject, he called a coworker, James Rauen, and told 
Rauen’s wife that Rauen should report at 11 AM rather than the 6 AM 
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time he was scheduled for. Wilson and Rauen then both showed up 
at 6 AM the next day. 

 When questioned, Wilson admitted that he had called Rauen at home, 
but denied that he had attempted to reschedule him. At this point, IR 
Manager Holloway conducted an independent investigation of these 
events. As part of the investigation, Holloway interviewed Rauen, who 
confi rmed that Wilson had instructed him to report at 11 AM. Concluding 
that Wilson had lied, Holloway recommended Wilson’s termination. GM 
Roselli concurred and discharged Wilson that same day. 

 Wilson then sued, claiming that DeJaeghere, his direct supervisor, 
was a racist and that his prejudice should be imputed to Holloway and 
Roselli. The Sixth Circuit affi rmed summary judgment for the employer. 
The  c ourt found that   Holloway had conducted an independent investi-
gation, and that both his recommendation and Roselli’s termination deci-
sion were based on that investigation. While the court acknowledged 
that the allegedly racist DeJaeghere was the one who fi rst brought the 
issue with Wilson to Roselli’s attention, this fact alone was not enough 
to support Wilson’s claim, since an independent investigation had sub-
sequently taken place prior to the termination. 

 In  Kendrick v. Penske Transp. Servs ., 14    Wayne Kendrick was a truck 
driver. One day, after driving too fast through the company parking lot, 
he had a verbal dispute with Richard Tirrell, the company’s safety super-
visor. Dan Levine, the Logistics Center Manager who supervised both 
Kendrick and Tirrell, then held a meeting to discuss the situation. Tirrell 
told his side of the story—that Kendrick had charged him, pushed him, 
and cursed him out—but Kendrick refused to tell his side. Levine then 
suspended Kendrick, pending an investigation. Later, Levine explained 
the entire incident to Clyde Cash, the Regional Human Resources 
Manager, who in turn instructed Levine to terminate Kendrick. 

 Kendrick sued, alleging, among other things, that Cash was merely 
a conduit for Tirrell’s discriminatory intent. The Tenth Circuit affi rmed 
summary judgment for the employer. In its decision, the Tenth Circuit, 
specifi cally referring to  Shager  and its progeny, refused to fi nd that 
Cash was merely a rubber stamp. The court emphasized that Levine 
had conducted an investigation, upon which Cash had relied, and that 
Kendrick had declined the opportunity to give his side of the story. 15    The 
court also noted that Kendrick had provided no evidence to show that 
Levine’s investigation was a sham or that Tirrell’s allegedly discrimina-
tory motives infl uenced Levine, nor did Kendrick offer any evidence that 
Levine or Cash acted upon a discriminatory motive in their own right. 

 In  Thompson v. Coca-Cola Co ., 16    Dudley Thomson was a production 
supervisor in the quality assurance department of a Massachusetts Coca-
Cola plant. After Thompson failed several times to follow offi ce proce-
dure, including not putting his vacation request in writing and not fi nding 
someone to cover his shifts when he was on vacation, his supervisor, 
Gerald Goodsell, reported the misconduct to his own supervisors. These 
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supervisors then formed an ad hoc committee (including Goodsell) to 
investigate and interview all of the parties involved. In his interview, 
Thompson did not contradict Goodsell’s version of events, except to claim 
that he had coverage and was not really required to submit his request 
in writing. Once the investigation had concluded, the ad hoc committee 
recommended termination. That recommendation was then submitted to 
a Separation Review Committee (SRC), at Coca-Cola headquarters. The 
SRC agreed with recommendation and terminated Thompson.    

 Thompson then sued, claiming that Goodsell was an integral part of 
the termination and was biased against him. Thus, Thompson claimed, 
the SRC had acted on biased information without conducting its own 
investigation. The district court granted summary judgment for Coca-
Cola and the First Circuit affi rmed. 

 To begin with, the First Circuit agreed with Coca-Cola that the only 
issue for it to decide was whether or not the SRC had acted with dis-
criminatory animus. In its analysis, the court appeared to fi nd it signifi -
cant that Thompson made no allegation that the SRC had any bias of its 
own against him. 

 The First Circuit rejected Thompson’s argument that there was no 
meaningful investigation into what had happened and that the SRC 
based it decision on a biased account by Goodsell. For one, the court 
noted that Goodsell’s input was actually limited and even consistent 
with Thompson’s own account of events, and that the SRC had made 
an independent decision. The First Circuit also appeared to fi nd it 
signifi cant that Thompson had been allowed (back in the ad hoc com-
mittee stage) to address the allegations in question. In that regard, the 
court cited a Massachusetts Supreme Court decision 17    which had held 
that “[w]hen assessing the independence of the ultimate decisionmaker, 
courts place considerable emphasis on the decisionmakers giving the 
employee the opportunity to address the allegations in question.” 

 The fourth example of these “independent investigation” cases out-
side of the Seventh Circuit can be found in  Lakeside-Scott v. Multnomah 
County.  18    Lea Lakeside-Scott was an information systems specialist in the 
County’s Department of Community Justice (DCJ). Her supervisor, Jann 
Brown, was several levels above Scott in the organization. Meanwhile, 
Brown reported to Joanne Fuller, who was the Director of DCJ’s infor-
mation systems department. 

 During her employment at DCJ, Scott made various complaints, includ-
ing a complaint that Brown favored gay and lesbian employees in hiring 
and promotion decisions. Not long after that complaint, Fuller ordered 
Brown to search the email of an employee as part of an investigation 
of another employee who had allegedly sent racially discriminatory 
emails at work. An employee under Brown’s direction then performed 
the search, which uncovered a journal that Scott had prepared and sent 
to the other employee. Scott’s journal contained derogatory remarks 
about homosexuals and excerpts of other employees’ work documents. 
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Brown immediately showed it to Fuller who decided to place Scott on 
administrative leave during an investigation. 

 Fuller then assigned John Turner, an investigator on her staff, to con-
duct an internal inquiry into Scott’s possible violations of county work 
rules or polices. Scott was fi rst advised of the charges against her. Turner 
then interviewed 22 witnesses, including Brown and Scott. Brown’s role 
was limited to answering Turner’s questions; she did not provide him 
with any written materials. Scott admitted that she was aware of the 
rules and had engaged in the conduct but claimed that she did not know 
that her behavior violated the rules and further claimed that her direct 
supervisor had authorized her actions. At the conclusion of his investi-
gation, Turner issued a report to Fuller recommending that the charges 
against Scott be sustained. Fuller then sent a letter to Scott describing the 
report’s fi ndings and met with her to give her one fi nal opportunity to 
explain her actions. Fuller then terminated Scott’s employment. 

 Scott subsequently sued, claiming that she had been terminated in 
retaliation for reporting Brown’s favoritism of gay and lesbian employ-
ees. The case went to trial and the jury awarded Scott $650,000 in com-
pensatory and punitive damages against Brown. 

 On appeal, the Ninth Circuit reversed the jury verdict and remanded 
the case to the district court to enter judgment for Brown. The Ninth 
Circuit held that facts showed that the fi nal decisionmaker (Fuller) made 
a wholly independent, legitimate decision to discharge Scott, uninfl u-
enced by the retaliatory motives of Brown. The court conceded that the 
facts showed a workplace where the initial report of possible employee 
misconduct came from a presumably biased supervisor, but found that 
her subsequent involvement in the disciplinary process was so minimal 
that it negated any inference that the investigation and fi nal decision had 
been tainted with discriminatory bias. 

 THE AVAILABILITY OF THE “INDEPENDENT 
INVESTIGATION” DEFENSE 

 The overall conclusion to be drawn from these cases is that the “inde-
pendent investigation” defense is alive and well. 

 The variety of situations represented by just this slice of “indepen-
dent investigation” cases is remarkable. Among this group of cases, for 
example, the defense has been found where the decision was made: by 
the plaintiff’s supervisor (based on information from others); 19    by per-
sons higher up in the organization than the plaintiff’s supervisor; 20    and 
by human resources. 21    Looked at in a different way, in some of these 
cases, a decision has been made, or at least recommended, by others. 
In those cases, the formal decisionmakers are reviewing a decision (or 
at least a recommendation) that has been made by others. 22    In other 
cases, the persons conducting the “independent investigation” are, in 
fact, fi rst-line decisionmakers. 23    
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The “Independent Investigation” Defense

 The variety of these cases appears in other ways as well. On the one 
had, the defense has been recognized where the employee had already 
accused the alleged discriminator of discrimination before the events 
for which he was fi red, 24    while on the other hand, the defense has also 
been recognized in cases where that allegation was not made until well 
after the termination. 25    The defense has been recognized not only where 
the events at issue took place at work, but also where those events took 
place outside of work. 26    The defense has also been recognized where 
the investigation was undertaken by one person but the decision was 
made by another. 27    The defense has even been recognized where the 
alleged discriminator had some role in bringing the employee’s miscon-
duct to the attention of the decisionmaker 28    or had some input into the 
investigation or decision. 29    Finally, the defense has been used not only 
to obtain summary judgment, 30    but also to overturn jury verdicts for the 
plaintiff. 31    

 This recognition of the “independent investigation” defense is not 
limited to the cases dismissed above. It is also apparent in the existing 
literature regarding the defense. As one author has recently stated: 

 [T]he common thread among all circuits is that regardless of the 
degree of discriminatory action, if an employer takes independent 
steps—or, in other words, conducts an independent investigation—
before reaching its decision, the employer will not be held liable for a 
biased subordinate’s acts. 32    

 Likewise, even an author who takes the position (with which we do 
not agree) that all “independent investigation” cases should be resolved 
at trial rather than summary judgment, has to admit that the defense is 
widespread: 

  [O]ne must examine the various courts’ views regarding the role of 
independent investigations in absolving an employer of liability. 
Here, the courts are generally in agreement: a truly independent 
investigation that results in a fi nding that the plaintiff employee was 
in fact engaged in some type of inappropriate activity will absolve 
the employer from liability where a cat’s paw theory is pursued. 
Even in a lenient jurisdiction such as the First Circuit, which requires 
only a showing of potential “infl uence,” an employer may still avoid 
liability if it conducts an independent investigation. 33     

 WHAT CONSTITUTES AN “INDEPENDENT INVESTIGATION”? 

 Others have previously examined the issue of an “independent inves-
tigation” and offered some thoughts regarding the desired aspects. One 
author has written, for example: 

  To the extent possible, independence investigations may be best 
conducted by asking an employee for his side of the story, gathering 
all potentially relevant information, searching into a supervisor’s 
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background, looking for the motives involved in the recommendation, 
reviewing any history of biased behavior, and examining relevant 
documents. Employers could also, where necessary or appropriate, 
interview other employees and hire outside counsel or investigators. 
Objectivity lends credibility to the overall investigation, which can 
only help an employer avoid additional problems. 34     

 This article examines this issue as well, based on the cases described 
above which have found an “independent investigation” to have taken 
place. Those cases not only confi rm the existence of the “independent 
investigation” defense; they also offer insight for those employers who 
are considering the implementation of “independent investigations” in 
individual termination decisions. 

 Throughout this section, the person conducting this independent 
review will be referred to as the “decisionmaker.” As noted above, the 
decisionmaker may be reviewing a decision that has been made (or at 
least recommended) by others, or the decisionmaker may be what we 
have described as a “fi rst-line decisionmaker,” someone who is relying 
on input from others. 

 This review is not offered as a “liability shield invented by lawyers.” 35    
Nor does it advocate a charade;  i.e ., what one court called “multiple layers 
of paper review, when the facts on which the reviewers rely have been 
fi ltered by a manager determined to purge the labor force of older work-
ers.” 36    Rather, this review is intended to explain the “independent investiga-
tion” as that defense has been applied by courts over the past 20 years. 

 By the same token, this review should not be turned on its head and 
viewed by the plaintiff’s bar as a set of required “absolutes”—we are 
unaware of any cases which have held that certain events must always 
occur in order for the employer to be able to claim the “independent 
investigation” defense. 37    

 The cases discussed above provide both general and specifi c advice 
to employers. In general, it is apparent that the investigator should act 
in a proactive manner, and accept full responsibility for making the 
 decision. 38    If the independent investigation is undertaken by a commit-
tee, its deliberations should be both objective and memorable. 39    

 In terms of specifi c advice, the persons conducting the independent 
investigation should review any physical documents. If the misconduct 
involves invoices that were not processed in a timely manner, the deci-
sionmaker should review them; 40    if it involves an adulterated parking 
tag, the decisionmaker would be wise to review that as well. 41    If there 
is a report, the decisionmaker should review the report and consider 
interviewing its author. 42    

 The decisionmaker would also be wise to interview the employee 
whose misconduct is at issue ( i.e ., the potential future plaintiff). A num-
ber of cases seem to cite that action with approval. 43    Indeed, there are 
cases that hold that an employer should not be held liable where it has 
made an effort to determine the employee’s side of the story. 44    
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 This suggestion that an independent investigation should include an 
interview by the decisionmaker of the employee fi nds support in several 
recent articles regarding “cat’s paw” liability. One such article states: 

 With regard to the employer’s defense of conducting independent 
investigation, at minimum, an independent investigation should include 
an interview conducted by the formal decisionmaker of the employee 
before the decisionmaker has determined whether to terminate. Such 
a nominal requirement would not heavily constrain an employer’s 
resources, and provide a venue at the workplace for the victim of 
employment discrimination to be heard by his employer. Speaking with 
the formal decisionmaker would allow the employee to bring attention 
to any possible bias by subordinates that the employee believes has 
tainted the employee’s work, such as evaluation and assignments. 45    

 This interview-the-employee component is also visible in some cases 
that have found “cat’s paw” liability (rather than an independent inves-
tigation) to exist. As the Tenth Circuit stated: 

 We reaffi rm our earlier decision holding that, because a plaintiff 
must demonstrate that the action of the biased subordinate caused the 
employment action, an employer can avoid liability by conducting an 
independent investigation of the allegations against an employee. In that 
event, the employer has taken care not to rely exclusively on the say-so 
of the biased subordinate, and the causal link is defeated. Indeed, under 
our precedent, simply asking an employee for his version of events 
may defeat the inference that an employment decision was racially dis-
criminatory. Employers therefore have a powerful incentive to hear both 
sides of the story before taking an adverse employment action against a 
member of a protected class. 46    

 The cases cited above reveal that there is more than just a superfi cial 
reason for interviewing the employee;  i.e ., this is not just an action to be 
checked off of a list. In a number of these cases, the employee admitted 
to the misconduct, or at least did not dispute the events. The employer 
was later able to present this proof— e.g ., not only that the employee 
was offered an opportunity to tell his side of the story but also that it 
was consistent with the reported misconduct—to support the dismissal 
of the plaintiff’s claim. 47    Likewise, employers have sometimes benefi ted 
where the employee has failed or refused to respond. 48    

 Employers may also benefi t by the way in which they respond to the 
information learned in these interviews with the employee whose mis-
conduct is at issue. In some cases, for example, the decisionmaker has 
responded to the information by removing certain charges or narrowing 
down the events for which the employee has ultimately been termi-
nated. Not surprisingly, this appears to have been viewed as evidence 
of a good faith and independent investigation. 49    

 The decisionmaker should also interview relevant parties to the situa-
tion, such as coworkers with knowledge and the employee’s immediate 
supervisor. 50    
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 Finally, a few of these cases offer some insight into how to conduct an 
independent investigation where the employee has previously accused 
his or her supervisor of discrimination during his or her employment. 
Where the decisionmaker knows of these allegations, it is both appro-
priate and advisable for the decisionmaker to minimize the alleged 
discriminator’s input into the investigation while at the same time evalu-
ating not only whether or not the employee has violated a policy, but 
to also evaluate whether or not that supervisor has retaliated against the 
employee for the prior discriminatory complaint. 51    

 CONCLUSION 

 “Cat’s paw” discrimination cases can be hard to defend, as the plain-
tiff employee often seems to cherry pick a particular supervisor as the 
discriminator and then attempt to connect that person to the decision. 
The employer may not see this coming. Employers may fi nd it hard to 
adjust to the alternative scenario as well, where the employee has called 
out a supervisor as a discriminator before the termination. 

 Experience suggests that employers may not be fully aware of the 
“independent investigation” defense, and the degree to which it may 
serve as an antidote to these “cat’s paw” discrimination claims. There may 
be more than one reason for this lack of awareness. The defense may be 
hidden beneath the discussion regarding the circuit spilt over the level of 
control a biased subordinate must exert over the formal decisionmaker 
for “cat’s paw” liability (even though, as it turns out, the availability of 
the “independent investigation” defense is a common thread among all 
circuits). For that matter, the under-publicized nature of the “independent 
investigation” defense may also be caused by the multiple actors, and 
thus complicated facts, in many of the most prominent cases. 

 Whatever the cause, it is apparent from the foregoing close review of 
the case law that the “independent investigation” defense is alive and 
well. Employers would be wise to understand this defense and all of its 
potential applications. 

 NOTES 

 1. 913 F.2d 398 (7th Cir. 1990).  

 2. “Cat’s paw” has historically referred to the situation where one uses another to 
accomplish his purposes, and refers originally to the fable of a monkey using the paw of 
a cat to rake roasted chestnuts out of burning coals.  See  Fowler, “Employment Cases and 
the ‘Cat’s Paw’ Theory,” 22  Chi. B. Rec.  44 (Jan. 2008) (hereinafter Fowler). 

 3.  See, e.g. , Kaler, “Controlling the Cat’s Paw: Circuit Split Concerning the Level of Control 
a Biased Subordinate Must Exert Over the Formal Decisionmaker’s Choice to Terminate,” 
48  Santa Clara L. Rev.  1069 (2008) (hereinafter Kaler); Eber, “How Much Power Should 
be In The Paw? Independent Investigations and the Cat’s Paw Doctrine,” 40  Loy. U. 
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Chi. L.J.  141 (2008) (hereinafter Eber); Davis, “Beyond the Cat’s Paw: An Argument for 
Adopting a ‘Substantially Infl uences’ Standard for Title VII and ADEA Liability,” 6  Pierce 
L. Rev . 247 (2007); Fowler ( supra , n.2). 

 4. For examples of cases on this topic that appear to focus less on the evidence of 
an independent investigation and more on the absence of evidence that the alleged 
discriminator made the decision,  see  Little v. Illinois Dep’t of Revenue, 369 F.3d 1007 
(7th Cir. 2004); Rogers v. City of Chicago, 320 F.3d 748 (7th Cir. 2003).  See also  Wascura 
v. City of South Miami, 257 F.3d 1238, 1247 (11th Cir. 2001) (fi nding that “even if the 
commissioners did in fact merely ‘rubber-stamp’ the Mayor’s recommendation that 
Wascura be terminated, this alone is insuffi cient to show pretext for discrimination”). 

 5.  See also  Metzger v. Ill. State Police, 519 F.3d 677 (7th Cir. 2008) (applying this analysis 
in affi rming summary judgment on plaintiff’s claim that she had improperly been denied 
a promotion); Mato v. Baldauf, 267 F.3d 444, 450–451 (5th Cir. 2001),  cert. denied , 536 
U.S. 922 (2002) (applying the analysis to a reduction-in-force decision); Llampallas v. 
Mini-Circuits, Lab, Inc., 163 F.3d 1236, 1250 (11th Cir. 1998) (applying the analysis to a 
sexual harassment case). 

 6. For examples of the more institutionalized review that might occur in the public sector, 
 see  Stimpson v. City of Tuscaloosa, 186 F.3d 1328, 1332 (11th Cir. 1999),  cert. denied , 529 
U.S. 1053 (2000) (applying an “independent investigation” analysis where termination 
decision was made by a Civil Service board, which was appointed by the governor, 
had the sole power to terminate police offi cers and conducted a three day evidentiary 
hearing to investigate the charges); Lacks v. Ferguson Reorganized School District, 147 
F.3d 718 (8th Cir. 1998),  cert. denied , 526 U.S. 1012 (1999) (emphasizing that those with 
alleged discriminatory bias not only did not make the decision to terminate plaintiff, they 
did not attend the school board meeting where that decision was made or recommend 
the termination). In a unionized setting, termination decisions are often reviewed by a 
labor arbitrator under a procedure established in a collective bargaining agreement. It 
should be noted that the “independent investigation” analysis have also been applied 
on occasion where the termination decision has been reviewed and upheld by a labor 
arbitrator under a collective bargaining agreement.  See, e.g. , Collins v. New York City 
Transit Authority, 305 F.3d 113, 119 (2d Cir. 2002). 

 7. 118 F.3d 542 (7th Cir. 1997). 

 8. 150 F.3d 747 (7th Cir. 1998). 

 9. 479 F.3d 908 (7th Cir. 2007),  cert. denied , 128 U.S. 357 (2007). 

 10.  Brewer  ( supra , n.9) at 920–921.  See also  Staub v. Proctor Hospital, 560 F.3d 647, 659 
(7th Cir. 2009) (following  Brewer  and noting these same “realities of the workplace” in 
fi nding that an “independent investigation” had taken place, thereby requiring the court 
to overturn a jury verdict in an USERRA case and enter judgment for the defendant). 

 11. The circuit split with regard to “cat’s paw discrimination” proof is beyond the scope of 
this article. Various authorities have attempted to place the circuits in different categories 
in terms of the proof they require.  See, e.g.,  Ratliff, “Independent Investigations: An 
Inequitable Out For Employers in Cat’s Paw Cases,” 80  U. Colo. L. Rev . 255, 260–268 
(2009) (hereinafter Ratliff); Gesinsky and Lipsy, “When Subordinate’s Bias Matters,”  N.Y. 
L. J.  (May 21, 2007); Kaler ( supra , n.3) at 1076–1084; Eber ( supra , n.3) at 154–175. The 
most lenient circuits are generally considered to be the First, Fifth, and DC Circuits. Most 
federal appellate courts, including not only the Seventh but also the Third, Sixth, Eighth, 
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Ninth, Tenth, and 11th Circuits, are thought to take a “middle ground.” Ratliff (cited 
above) at 260–268. The least lenient circuit is the Fourth Circuit. We have cited no cases 
from the Fourth Circuit in this article to avoid relying upon any cases which may not 
transfer well to other jurisdictions. 

 12.  See  Eber ( supra , n.3); Ratliff ( supra , n.11). 

 13. 952 F.2d 942 (6th Cir. 1992). 

 14. 220 F.3d 1220 (10th Cir. 2000). 

 15. For a similar 10th Circuit case,  see  English v. Colo. Dep’t of Corrections, 248 F.3d 
1002 (10th Cir. 2001). The court in  English  found it signifi cant that the plaintiff had been 
met with and asked to produce evidence that rebutted the investigation’s fi ndings. The 
employee in  English  chose to remain silent because of a pending criminal investigation. 
Nonetheless, the Tenth Circuit stated that “a plaintiff cannot claim that a fi ring authority 
relied uncritically upon a subordinate’s prejudiced recommendation where the plaintiff had 
an opportunity to respond to and rebut the evidence supporting the recommendation.” 

 16. 522 F.3d 168 (1st Cir. 2008). 

 17. Mole v. Univ. of Mass . , 442 Mass. 582, 814 N.E. 2d 329, 343 (2004). 

 18. 556 F.3d 797 (9th Cir. 2009). 

 19. Eiland,  supra , n.8. 

 20. Willis,  supra , n.7. 

 21. Wilson,  supra , n.13. 

 22.  See, e.g ., Wilson,  supra , n.13; Thompson,  supra , n.16. 

 23.  See, e.g ., Willis,  supra , n.7; Eiland,  supra , n.8. 

 24.  See, e.g ., Willis,  supra , n.7; Lakeside-Scott,  supra , n.18. 

 25.  See, e.g ., Eiland,  supra , n.8; Brewer,  supra , n.9. 

 26. Wilson,  supra , n.13. 

 27. Kendrick,  supra , n.14. 

 28.  See  Wilson,  supra , n.13; Lakeside-Scott,  supra , n.18. 

 29. Thompson,  supra , n.16. 

 30.  See, e.g ., Eiland,  supra , n.8; Brewer,  supra , n.9; Wilson,  supra , n.13; Kendrick,  supra , 
n.14; Thompson,  supra , n.16. 

 31.  See, e.g.,Willis ,  supra , n.7;  Lakeside-Scott ,  supra , n.18.  See alsoStaub  ( supra ,   n.10) at 
657–658 (holding that a court should, at a minimum, grant a defendant’s motion  in limine  
to exclude evidence of animus by non decisionmakers where a reasonable jury could not 
fi nd that the non decisionmaker had a singular infl uence on the decisionmaker). 

 32. Eber,  supra , n.3, at 148. 

 33. Ratliff,  supra , n.11, at 268. 

 34. Eber,  supra , n.3 at 193;  see also  Fowler,  supra ,   n.2 at 46 (identifying similar suggested 
activities as part of an “independent investigation”). 
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 35.  Shager ,  supra , n.1 at 405. 

 36. Gusman v. Unisys Corp., 986 F.2d 1146, 1147 (7th Cir. 1993) (refusing to overturn a 
verdict for an ADEA plaintiff under such facts). The reference to “paper review” in  Gusman  
may be overstated. At least one district court has since noted that this  Gusman  “‘paper 
review’ rule is not in place to bar reliance on memorialized information; rather, it merely 
established that a review is not ‘independent’ if limited to a biased nondecisionmaker’s 
recommendation.” Young v. Illinois Dept. of Revenue, 105 Fair Empl. Prac. Cas. (BNA) 
1512, 1516 (N.D. Ill. 2009). 

 37. While this section recommends that the decisionmaker interview the employee, for 
example, it is clear that this did not take place in  Brewer ,  supra , n.9.  See also  Eber ( supra , 
n.3) at 193 (stating that “the extent of the investigation will necessarily depend on the 
facts of each case and will not always mandate a lengthy investigation”);  Staub  ( supra , 
n.10) at 659 (fi nding that an independent investigation had taken place even though the 
decisionmaker’s investigation “could have been more robust”). 

 38. See Willis,  supra , n.7. 

 39. See Shager,  supra , n.1. 

 40. See Willis  supra , n.7. 

 41. See Brewer,  supra , n.9. 

 42. See Eiland,  supra , n.8. 

 43.  See, e.g.,Eiland ,  supra ,  n.8.;  Thompson ,  supra ,  n.16.  See also  Furline v. Morrison, 953 
A.2d 344 (D.C. Ct. Apps.) (reversing jury verdict for plaintiff and entering judgment in 
defendant’s favor when decision was based on an independent review of the charges 
against her, and only after hearing her side of the story). 

 44. See, e.g., Llampallas,  supra , n.5 at 1250. 

 45. Kaler,  supra ,  n.3 at 1092–1093. 

 46. EEOC v. BCI Coca-Cola Bottling Co., 450 F.3d 476, 488 (10th Cir. 2006),  cert. dismissed , 
549 U.S. 1334 (2007) (citations omitted). 

 47.  See Thompson ,  supra ,  n.16.  See also  EEOC v. Cast Products Inc., 21 A. D. Cas. (BNA) 
1057 (N.D. Ill. 2009) (granting summary judgment on plaintiff’s ADA discharge claim 
despite plaintiff’s “cat’s paw” argument, where formal decisionmaker interviewed plaintiff 
prior to decision and plaintiff admitted at that time to the conduct at issue). 

 48. See Willis,  supra  n.7; Kendrick,  supra  n.14; English,  supra  n.15. 

 49. See Willis,  supra  n.7. 

 50. See Wilson,  supra  n.13; Eiland,  supra  n.8; Lakeside-Scott,  supra  n.18. 

 51. See Willis,  supra  n.7. 

The “Independent Investigation” Defense



Employee Relations Law Journal 77 Vol. 35, No. 3, Winter 2009

 Legal Implications of Unpaid Internships 

 Lindsay Coker  

  This article considers unpaid internships under the Fair Labor Standards Act 
and advises employers to analyze any existing or contemplated program for 
unpaid internships and ensure that it is in compliance with Department of Labor 
 guidelines.  

 I nternships offer a great opportunity for someone interested in a cer-
tain field to gain experience. In the current economic climate, marked 

by a significant contraction in entry level positions, new entrants into 
the workforce are looking to internships with increasing frequency in 
order to build resumes and as a bridge into a full-time position. Recent 
layoffs have forced many employees who suddenly are unemployed 
to consider internships as a means to utilize their skills and prevent a 
gap in their resume while they search for new employment. Likewise, 
employers who have no current headcount for new entrants, are adopt-
ing a “try before you buy” approach, seeking interns to test a potential 
employee prior to offering a full-time position. While internships can 
be beneficial to both the organization and the intern, employers should 
be mindful of the potential legal perils of hiring unpaid interns. If an 
intern qualifies as an employee under operative statutes, there may be 
far-reaching implications for employers. 

 THE FAIR LABOR STANDARDS ACT 

 The Fair Labor Standards Act (FLSA) requires that all nonexempt 
employees receive minimum wage and overtime pay. 1    The question is 
whether an unpaid intern is considered an employee under FLSA. 2    FLSA 
defi nes an employee as “any individual employed by an employer.” 3    
“‘Employ’ includes to suffer or permit to work.” 4    The Supreme Court 
held that FLSA’s defi nition of employ was “obviously not intended to 
stamp all persons as employees who, without any express or implied 
compensation agreement, might work for their own advantage on the 
premises of another.” 5    Rather, prospective employees receiving instruc-
tion and training were not employees entitled to FLSA’s requirements 
regarding minimum wages. 6    

 Lindsay Coker, is a former associate at Weil, Gotshal & Manges LLP. She can 
be reached at  lmcoker@gmail.com.  
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 THE SIX FACTOR TEST 

 The US Department of Labor (DOL) relied on the opinion in  Portland 
Terminal   7    to establish six factors to determine whether an intern should 
be considered an employee: 

   1. The training, even though it includes actual operation of the 
facilities of the employer, is similar to that which would be 
given in a vocational school;  

  2. The training is for the benefi t of the trainee;  

  3. The trainees do not displace regular employees, but work 
under close supervision;  

  4. The employer that provides the training derives no immediate 
advantage from the activities of the trainees and on occasion 
the employer’s operations may actually be impeded;  

  5. The trainees are not necessarily entitled to a job at the comple-
tion of the training period; and  

  6. The employer and the trainee understand that the trainees are 
not entitled to wages for the time spent in training. 8      

 Many courts have referred to this same test in opinions determining 
whether an employment relationship exists for employees in training 
programs. 9    However, no court has ruled on these factors as applied to 
an unpaid intern position specifi cally. 

 INSIGHT FROM THE DOL 

 While there is no case law on how the  Portland Terminal  six-factor 
test would apply to unpaid interns, opinion letters from the DOL offer 
helpful insight into what employers should consider when hiring interns. 
The situations discussed in these DOL opinion letters differ from those 
where laid-off employees seek internships; however, the analysis by the 
DOL is instructive because it demonstrates that the  Portland Terminal  
factors apply to unpaid internships and that work performed by unpaid 
interns cannot offer a signifi cant immediate benefi t to employers. 

 In one instance, the DOL advised a company that sought to create an 
internship program for college students. 10    The program was structured 
much like a college course, with outline, syllabus, and assignments, 
and the interns were given college credit for their participation in the 
internship. The DOL stated that, where educational or training programs 
are designed to provide students with professional experience and “the 
training is academically oriented for the benefi t of the students,” the stu-
dents will not be considered employees and the six  Portland Terminal  
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factors were met. 11    The DOL analyzed each of the  Portland Terminal  
factors and concluded that they were unable to determine whether the 
third and fourth criteria were met. The DOL questioned the third factor 
because, while the students worked only a few hours a week and likely 
did not displace other employees, they were expected to “assume the 
role of regular staff members.” 12    The DOL said that they would need 
more information about how closely the students were supervised in 
order to make a determination. The DOL also questioned the fourth 
factor because it was unclear whether the employer would derive an 
immediate benefi t from the activities of the interns. While the DOL was 
not able to provide a defi nitive answer, their response indicates that 
they will closely examine each of the factors and employers should 
ensure that any unpaid internship program complies with the  Portland 
Terminal  criteria. 

 In another opinion letter, the DOL found that interns participating 
in a college externship program would not be considered employees. 13    
The interns shadowed an existing employee for one week. Here, the 
DOL stated that all of the  Portland Terminal  factors were met because 
the interns did not displace anyone, were there for only a short time, 
and there was no immediate benefi t to the employer. However, in this 
situation, the interns did perform small offi ce tasks and assist with 
projects. Additionally, the employer had stated that a potential benefi t 
for them was the “opportunity to screen future interns or employees.” 14    
Despite there being some benefi t to the employer, the DOL nonetheless 
found that the  Portland Terminal  factors were met and that the interns 
would not be considered employees. In coming to this conclusion, the 
DOL also considered that the students were told that they would not 
receive a job at the conclusion of the internship and would not receive 
 compensation for the work. 15    

 In contrast, the DOL found that interns working in a youth hostel 
in exchange for free room and board would be considered employees 
where they were to assist in the daily operation of the hostel, check 
guests in and out, and perform maintenance and administrative work. 16    
The DOL applied the same six-factor test and found that the fourth 
factor would not be met because the employer derived an immediate 
advantage from the duties performed by the interns. 

 The primary consideration in this analysis, and the most diffi cult to 
determine, is whether tasks performed by an intern offer an “immediate 
benefi t” to the employer. For instance, if an intern is learning about car 
mechanics and is asked to remove and replace a carburetor in order to 
learn how to do so, that task would be acceptable for an unpaid intern. 
If, however, the employer asked the intern to replace the carburetor 
both because the intern would learn how to do so, and because the 
car actually needed a new carburetor, there would be an impermissible 
immediate benefi t to the employer. Thus, the only acceptable activities 
for unpaid interns are those that are purely for teaching purposes and 
do not help with the employer’s day-to-day tasks. 
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 PENALTY FOR VIOLATION 

 While there is no case law on how the FLSA would apply to an 
unpaid internship, an employer who violates the minimum wage stan-
dards of FLSA is liable for compensatory damages for unpaid wages 
and an additional equal amount in liquidated damages. 17    However, if 
an employer demonstrates that the act or omission was in good faith 
and that it had reasonable grounds for believing its act or omission was 
not a violation of FLSA, then the court may, in its discretion not award 
liquidated damages. 18    Employers found liable could also be required to 
pay attorney’s fees and costs. 19    

 CONCLUSION 

 In light of the DOL opinion letters, employers should analyze any 
existing or contemplated program for unpaid internships and ensure 
that it is in compliance with DOL guidelines. Employers should ensure 
that the interns are closely supervised, are not performing signifi cant 
tasks that will provide an immediate benefi t to the employer, and are 
not taking the place of any regular employees. Employers also should 
take steps to establish at the outset of the internship that the intern has 
no expectation of future employment as a result of the internship and 
that the intern will not be compensated for his or her time. 

 NOTES 

 1. Fair Labor Standards Act of 1938, 29 U.S.C. § 201,  et seq.  

 2. Employers also should consult applicable state minimum wage and unemployment 
compensation statutes which may impose requirements upon employers who engage 
student interns in addition to or different from those required by the FLSA.  See, e.g ., N.Y. 
Labor Law § 511 (McKinney 2004) (“The term ‘employment’ does not include service 
performed by an individual, regardless of age, who is enrolled at a nonprofi t or public 
educational institution which normally maintains a regular faculty and curriculum and 
normally has a regularly organized body of students in attendance at the place where 
its educational activities are carried on as a student in a full-time program taken for 
credit at such institution, which combines academic instruction with work experience, 
if such service is an integral part of such program, and such institution has so certifi ed 
to the employer, except that this subdivision shall not apply to service performed in a 
program established for or on behalf of an employer or group of employers.”); N.Y. 
Comp. Codes R. & Regs. tit. 12, § 142-2.6 (2009) (“For each individual for whom student 
status is claimed, an employer’s records shall contain a statement from the school which 
the student attends, indicating such student: 1) is a student whose course of instruction 
is leading to a degree, diploma or certifi cate; or 2) is required to obtain supervised and 
directed vocational experience to fulfi ll curriculum requirements.”) 

 3. 29 U.S.C. § 203(e)(1). 

 4. 29 U.S.C. § 203(g). 
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 5. Walling v. Portland Terminal Co., 330 U.S. 148, 152 (1947). 

 6.  Id . 

 7.  Id . 

 8. U.S. Dept. of Labor; Wage & Hour Div., Field Operations Handbook § 10b11 (citing 
Portland Terminal Co., 330 U.S. 148). 

 9.  See, e.g. , Archie v. Grand Cent. P’ship, Inc., 997F. Supp. 504 (S.D.N.Y. 1998) (applying 
the six-factor test from  Portland Terminal  to determine that workers were employees, 
not trainees, because employer received an immediate benefi t);  see also  Atkins v. Gen. 
Motors Corp., 701 F.2d 1124, 1127 (5th Cir. 1983); Donovan v. Am. Airlines, Inc., 686 F.2d 
267, 273 n. 7 (5th Cir. 1982); Marshall v. Baptist Hospital, Inc., 473 F. Supp. 465, 478 (M.D. 
Tenn. 1979), rev’d on other grounds, 668 F.2d 234 (6th Cir. 1981). 

 10. Opinion Letter from Barbara Relerford, Offi ce of Enforcement Policy, Fair Labor 
Standards Team (May 17, 2004). 

 11.  Id . 

 12.  Id . 

 13. Opinion Letter from Alfred B. Robinson, Jr., Acting Administrator, U.S. Department of 
Labor Employment Standards Administration, Wage and Hour Division, (April 6, 2006). 

 14.  Id . 

 15.  Id . 

 16. Opinion Letter from Daniel F. Sweeney, Deputy Assistant Administrator, U.S. 
Department of Labor, Wage and Hour Division (Mar. 25, 1994). 

 17. 29 U.S.C. § 216(b). 

 18. Spires v. Ben Hill County, 745 F. Supp. 690, 707 (M.D. Ga. 1990). 

 19. 29 U.S.C. § 216(b);  see also  Cho v. Koam Med. Services, P.C., 524 F. Supp. 2d 202, 
210–211 (E.D.N.Y. 2007). 
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  Using Situation Testing to Document 
Employment Discrimination Against 
Persons with Psychiatric Disabilities 

 Amir Tal, Galia Moran, Dan-Olof Rooth, and Marc Bendick, Jr.  

  Many individuals with psychiatric disabilities are unemployed or under-employed, 
with detrimental consequences for their lives and mental health. Although prior 
research suggests that stigmatization and discrimination contribute to this outcome, 
the exact extent of such employer behavior has remained largely undetermined. 
This article reviews the employment situation of persons with psychiatric disabilities, 
considers traditional ways to analyze the role of discrimination, and proposes situ-
ation testing as a new methodology overcoming many limitations of prior research. 
By rigorously documenting real world discriminatory practices, situation testing 
can importantly infl uence public opinion and government policy, as well as change 
employers’ behavior through education or litigation.  

 Work plays a central role in the lives for most adults. It is therefore 
not surprising that opportunities for individuals with psychiatric 

disabilities to join the broader population in “mainstream” employ-
ment tend to enhance their quality of life. The benefits accrue not only 
through increased income but also through personal activity, social 
contacts, self-esteem, illness self-management, and integration into the 
community. Conversely, unemployment among persons with psychiatric 
disabilities tends to promote not only poverty and financial dependency 
but also alienation, hopelessness, lack of fulfillment, loss of self-esteem, 
isolation, and despair. Unemployment is a significant risk factor for 
mental health problems ranging from mild psychosocial stress to serious 
depression and suicide. 1      Unemployment and mental health problems 
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can mutually reinforce each other in a negative cycle miring individuals 
in a lifetime of illness and poverty. As a result, people with an array 
of diagnoses ranging from major depression to schizophrenia spectrum 
disorders constitute one of the largest groups of recipients of public 
income support. 2      

 In light of the role of job-holding in the well-being, functioning, 
and recovery of persons with psychiatric disabilities, the prevalence of 
unemployment in this population is disconcerting. For example, non-
employment rates for people with psychiatric disabilities such as schizo-
phrenia and bipolar disease are typically 80 to 90 percent. 3      Among those 
who do fi nd employment, a psychiatric-disorder label can importantly 
limit their careers. In one study in the United Kingdom, 58 percent of 
employers reported that they would not hire someone with depression 
for an executive position, compared to 5 percent for a clerical position. 4    
In a widely noted case in Israel, a person misdiagnosed with schizophre-
nia was denied advancement to higher executive positions and limited 
to only a fraction of his employment and earning potential. 5    

 Such problems are not confi ned to a small number of individuals or 
an isolated subset of the general population. An estimated 26.2 percent 
of the US population age 18 and older—one adult in four—experience a 
diagnosable mental disorder each year, while about 6 percent cope with 
a serious mental illness. That translates into nearly 60 million Americans 
in the former category and more than 13 million in the latter. Mental 
disorders are the leading cause of disabilities in the United States for 
persons age 15 to 44. 6    

 The gravity of non-employment for this population underlines the 
need to understand, and thereby potentially to change, discriminatory 
behavior by employers against persons with psychiatric disabilities. 
Unfortunately, currently available studies on this issue are relatively 
few in number and limited in methodology. Most research estimating 
the prevalence of discrimination relies on victims’ self-reports, which 
are subject to perceptual errors as well as bias. Studies of employers 
typically rely on attitude questionnaires or simulated behavior, which 
may not correspond to their real-life behavior. The validity, accuracy, 
and credibility of research would be substantially enhanced if rigorous 
research were able to analyze real employers’ behavior in actual work-
place situations. 

 This article fi rst reviews the employment circumstances of persons 
with psychiatric disabilities. It then enumerates the factors that infl uence 
their employment situation, focusing on the role of stigma and employer 
discrimination. Third, the article introduces  situation testing,  a relatively 
new but increasingly established research method for analyzing work-
place practices. This method allows observation of employer behavior 
in actual workplace situations with controls allowing employer dis-
crimination to be separated from other factors infl uencing employment 
outcomes. Finally, the application of situation testing to three types of 
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employment discrimination against persons with psychiatric disabilities 
is illustrated. 

 EMPLOYMENT AND PSYCHIATRIC DISABILITIES 

 In the United States, large-scale population surveys consistently esti-
mate unemployment rates among people with psychiatric disabilities to be 
three to fi ve times those of their non-disabled counterparts. For example, 
one major survey reported 61 percent of working-age adults with mental 
health disabilities not holding paid employment, compared to 20 percent 
of the comparable general population. 7    These patterns tend to apply to 
persons at all levels of education; in another American sample, 43 percent 
of persons with psychiatric disabilities who held college degrees did not 
work,  compared to 13 percent of college graduates without psychiatric 
disabilities. 8    In terms of psychiatric diagnoses, persons with schizophrenia 
and related psychotic disorders have the lowest employment rates. 

 These employment patterns are not limited to the United States. In the 
United Kingdom, for example, one typical study reported participation 
in paid employment by 20 percent of people with severe mental health 
problems, compared to 75 percent for the overall adult population. 9    This 
research further documented that persons with psychiatric disabilities 
are more likely to be employed in the “secondary labor market,” where 
jobs tend to be unskilled, part-time, and to have high turnover, few 
fringe benefi ts, and limited opportunities to advance. 

 Limited income is one major consequence of this joblessness and 
under-employment. The economically deprived populations in industrial 
nations include disproportionate numbers of persons with disabilities, 
including psychiatric disabilities. In the United States, between one third 
and one half of individuals with psychiatric disabilities live at or near the 
federally defi ned poverty level of income. The relative risk for having 
schizophrenia is nearly eight times greater among persons in the low-
est quartile of socioeconomic status than among persons in the highest 
quartile. 10    

 Consistent with this observed correlation between mental illness 
and poverty, the relationship between mental health problems and 
unemployment is bi-directional. On one hand, mental health problems 
enhance the probability of unemployment and reduce career opportuni-
ties. On the other hand, the economic hardships generated by unem-
ployment and under-employment hamper recovery through additional 
stress and reduced quality of life and community participation. 11      Hence, 
for many individuals, the interaction of unemployment and mental 
health problems triggers a negative cycle confi ning them to a lifetime of 
illness and poverty. For example, one study covering 150 years in New 
York revealed a dramatic causal relationship between unemployment 
and rates of psychiatric hospitalization. 12    
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 A parallel bi-directional relationship creates a substantial challenge for 
researchers attempting to isolate the effect of employers’ discriminatory 
behavior from other factors affecting employment outcomes. Due to 
their illness, some workers with psychiatric disabilities offer signifi cantly 
reduced capacity for productive work. Reduced cognitive functioning 
is associated with unemployment among persons with serious mental 
illnesses such as bipolar disease and schizophrenia. Studies have iden-
tifi ed verbal memory, sustained attention, and executive functions as 
specifi c areas of cognitive functioning sometimes impaired in persons 
with serious mental illness. 13    Employees with depression typically have 
higher health-related   “lost productivity time” (hours per week absent 
plus hour-equivalents   per week of reduced performance) than their peer 
workers without depression—in one study, an average of 5.6 hours per 
week in the former group compared to 1.5 hours in the latter. 14    

 For many decades, the general public and public policy-makers have 
often ascribed the limited employment of people with psychiatric dis-
abilities to these performance issues alone. A more accurate view is that 
it refl ects a combination of the disability itself and external social factors 
such as the stigma associated with mental illness and its translation into 
discriminatory behavior by employers. 

 STIGMA AND DISCRIMINATION 

 Economists formally defi ne employment discrimination as valuation 
in the labor market of workers’ characteristics not related to the work-
ers’ on-the-job productivity. 15    Suppose that an employer does not hire 
a job applicant who is experiencing uncontrolled anxiety or depres-
sion because the employee appears not capable of reliably performing 
required job duties. Under the economists’ defi nition of employment 
discrimination, that decision should  not  be ascribed to employer dis-
crimination. On the other hand, suppose that employer fails to hire an 
actually capable job applicant based on a  stereotype  that the applicant’s 
psychiatric disabilities make that person incapable of productive work. 
That action represents discrimination both as an economist would 
defi ne it and as many statutes, such as the Americans with Disabilities 
Act (ADA), render it illegal. 

 The research methods in most past studies of employment among 
persons with psychiatric disabilities offer only limited ability to distin-
guish between these differing circumstances. Studies which report broad 
patterns of joblessness, such as the low rates of job holding among 
persons with psychiatric disabilities cited earlier, typically cannot sepa-
rate the effects of employers’ behavior from workers’ behavior. Persons 
with psychiatric disabilities may be jobless in part because they are not 
capable of meeting job requirements. In addition, these persons may not 
apply for jobs, fearing to trade stable, publicly provided income support 
for uncertain earnings from employment. 16    In that circumstance, low rates 
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of labor force participation refl ect  both  workers’ decisions not to seek 
employment and employers’ decisions not to hire those that do, and the 
separate effect of the latter cannot be accurately isolated.   In a similar 
vein, studies estimating rates of discrimination often rely on self-reports 
by persons with disabilities of having experienced  discrimination. 17    
Many of these reports may be accurate. However, the perceptions by 
victims of discrimination may be biased in ways researchers cannot 
easily control. To protect their self-esteem, job seekers with disabilities 
may tend to attribute their lack of success to employers’ prejudice rather 
than their own lack of competitiveness. This tendency may particularly 
express itself in the situation of limited information in which job seekers 
typically fi nd themselves when they are not hired. When an employer 
declines to consider an application by stating that the job has already 
been fi lled, a job seeker typically cannot verify whether that statement 
is true or merely a non-confrontational way to refuse to consider her or 
him for other reasons, such as discrimination. 18    

 Even studies of employers themselves typically do not provide defi ni-
tive information. These studies often rely on attitude questionnaires or 
simulated behavior in hypothetical situations. By measuring employers’ 
expressed views or cognitive-emotive positions, these studies contrib-
ute to understanding employer attitudes and cognitive stereotypes. 19    
However, the relationship between these expressed attitudes and actual 
workplace decisions remains speculative. When an employer is asked 
in a research setting whether or not he or she would hire someone with 
a disability or is asked to react to a vignette describing a potential job 
candidate, there may be a signifi cant gap between his or her response 
and his or her real-life hiring behavior. These discrepancies seem likely 
to underestimate the extent of discrimination in societies, including the 
United States, where the general public experiences social pressure in 
favor of non-discrimination and “political correctness.” 20    

 These methodological defi ciencies are particularly unfortunate because 
there is ample reason to consider seriously the hypothesis that discrimi-
nation plays a major role in poor employment outcomes for persons 
with psychiatric disabilities. In some cases, employers may consciously 
treat job applicants with psychiatric disabilities less favorably than other 
job applicants. For example, employers may be personally uncomfort-
able with persons with psychiatric disabilities, or believe their customers 
or employees might be, so they deliberately and explicitly avoid hiring 
them. 21    In other cases, employer bias may be unconscious, as for exam-
ple, when stereotypes cause employers to perceive job applicants with 
psychiatric disabilities as unqualifi ed and unproductive even when the 
actual individual they are considering presents credentials demonstrat-
ing job performance and is credible in job interviews. 22    

 Situation testing—also referred to as employment testing,  employment 
auditing, paired-comparison testing, or simply testing—is a research tech-
nique which avoids these methodological limitations. The next section 
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describes this methodology and its potential role in measuring employ-
ment discrimination against persons challenged by mental illness. 

 SITUATION TESTING 

 Situation testing is formally defi ned as a systematic research proce-
dure for creating controlled experiments analyzing employers’ candid 
responses to employees’ personal characteristics. 23    It offers unique 
potential for studying the behavior of actual employers in real work-
places while maintaining the methodological rigor of a laboratory-like 
scientifi c experiment. As previously noted, economists defi ne employ-
ment discrimination as valuation in the labor market of workers’ charac-
teristics not related to productivity. In situation testing, pairs of research 
assistants present themselves to employers as applicants for the same 
actual job vacancy. Within each pair, employee characteristics likely 
to be related to a worker’s on-the-job productivity, such as education, 
work experience, professional certifi cations, and technical skills, are 
made equal by selecting, training, and credentialing testers to appear 
equally qualifi ed for the positions they seek. Simultaneously, personal 
characteristics unrelated to job performance are experimentally manipu-
lated by pairing testers who differ in one characteristic—in this case, a 
person with a psychiatric disability and one without. If testers within 
a pair experience substantially different responses to their job- seeking 
efforts, few assumptions and only limited analysis are required to inter-
pret that difference as the employers’ reaction to that one differing 
 personal characteristic. 

 This interpretation is appropriate, of course, only if employers are 
presented with pairs of job candidates who truly appear equally quali-
fi ed. This condition is relatively easy to achieve in situation testing stud-
ies involving only paper resumes, which are mailed, faxed, or emailed 
to employers. In these procedures, which are sometimes referred to as 
“correspondence testing,” testers’ resumes describe equivalent educa-
tion, work experience, and job skills while varying resume details to 
avoid appearing obviously similar. The resumes must communicate 
the differing demographic characteristic of the testers clearly but in a 
manner which does not seem unnatural. In the case of psychiatric dis-
abilities, for example, the resume for a job applicant with psychiatric 
disabilities might include prior employment in a “sheltered work” situa-
tion for persons with psychiatric disabilities. 

 Resume-based tests can probe only the initial stages of the hiring 
process, up to an employer’s decision to invite job candidates for in-
person interviews. To study the complete hiring process, it is necessary 
to dispatch equally qualifi ed pairs of “live” job applicants to present 
their qualifi cations and be interviewed. Maintaining a controlled experi-
ment in that circumstance requires substantial care at each step in the 
research process. 
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 The fi rst step in maintaining the controlled experiment is to recruit 
testers who meet a daunting set of requirements: 

   • Ability to play the job-seeker role convincingly while simulta-
neously making and remembering accurate observations about 
the hiring process;  

  • Willingness to approach the study objectively;  

  • Similarities between testing partners in general appearance 
and demeanor; and  

  • The differing demographic characteristics required by the 
study design.   

 Recruiting individuals meeting all the requirements of the position is 
often a time-consuming and painstaking process. In one typical study, 
for example, 93 potential testers were interviewed before four testers 
were selected to form two testing pairs. 

 The second step in maintaining the controlled experiment is training 
to make pairs of testers equally credible job applicants. During train-
ing, testers develop and memorize their false resumes, receive coaching 
on effective job interviewing techniques, and rehearse similar answers 
to common interview questions. Concurrently, testers are trained to be 
“human tape recorders” by drilling them to notice and remember impor-
tant details of their job application experiences and instilling the value of 
objective observation. In well-run testing studies, tester training typically 
requires at least a day and a half. 

 A third step in maintaining the controlled experiment involves care-
fully managing testers’ actions throughout the job application process. 
The two testers within a pair usually present themselves to employers 
in random order, with the second tester applying a few minutes after 
the fi rst. Each tester documents his or her experiences as soon as prac-
tical after the event and prior to being told the experiences of her or 
his testing partner. Testers typically record their data in writing using 
pre-structured questionnaires, 24    and they are constantly reminded to 
focus on observable facts rather than to make judgments or interpre-
tations about what they observe. Such careful management requires 
 continuous, hands-on monitoring of each test by a trained “Test 
Coordinator,” who usually can supervise no more than three testing 
teams concurrently. 

 The fi nal step in maintaining a controlled experiment is to repeat the 
job application experiment for dozens or hundreds of job vacancies, to 
“average out” random circumstances which may affect the outcome in 
a single test. In analyzing test outcomes, the basic statistical measure 
is the “net rate of discrimination,” which is the proportion of tests in 
which testers with the characteristic hypothesized to be disfavored 
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(persons with psychiatric disabilities) are successful, minus the pro-
portion of tests in which testers with the characteristic hypothesized 
to be favored (persons without psychiatric disabilities) are successful. 
“Successful” is typically defi ned as reaching an identifi able milestone 
in the hiring process, such as being offered a job interview or being 
offered a job. 

 Given the net rates of discrimination observed in typical testing stud-
ies, statistically signifi cant estimates of the “main effect” studied in the 
experiment— i.e ., whether the net rate of discrimination is above zero—
have been obtained with as few as about 50 completed tests. Samples 
of about 100 tests have often proved suffi cient to observe statistically 
signifi cant effects of key circumstances on the net rate of discrimination, 
for example, in measuring whether discrimination is more prevalent in 
occupations offering higher earnings, in positions involving public con-
tact, or in suburban locations. 

 The following are examples of employment outcomes which situation 
testing studies examining personal characteristics other than psychiatric 
disabilities have reported as discrimination. Similar differences in treat-
ment are likely to be observed in tests based on mental illness status. 

   • A large-circulation newspaper 25    carried an advertisement for 
a supervisor at a restaurant in an affl uent neighborhood. An 
African American tester who presented himself at the restau-
rant was told that he would be called if the restaurant wished 
to pursue his application. Minutes later, a white tester whose 
resume showed the same level of education and restaurant 
experience followed the same procedure. He was called 
later that day to schedule an interview, interviewed the day 
after that, and subsequently offered the position. The African 
American tester made four follow-up calls to reiterate his inter-
est, including one shortly after the white tester refused the job 
offer, with no response.  

  • A vacancy for a receptionist in an optometrist’s offi ce was 
advertised in a local newspaper in a suburban neighborhood. 
When a tester with a Latina name and slight accent telephoned 
the next day to apply, she was put on hold, called Carmen 
when she had given her name as Juanita, and told that the 
offi ce was not taking any further applications. When her test-
ing partner with an Anglo name and no accent called 13 min-
utes later, she was given an appointment for an interview the 
following morning.  

  • An employment agency advertised for an “account represen-
tative” to do executive recruiting. Two white males, whose 
resumes and appearance portrayed them as age 32 and 57 
respectively, responded by telephone and were both granted 
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interviews. The older tester’s interview lasted 48 minutes, 
during which the tester was cautioned against making a pre-
cipitous career change and instructed to call back if he was 
still interested after reading books on sales techniques. The 
younger tester’s interview lasted 85 minutes, during which the 
interviewer discussed a variety of work and non-work topics 
in a friendly manner and commented enthusiastically on the 
tester’s questions and responses. This tester was invited back 
for a second interview, after which he was offered a job.  

  • An automobile service shop advertised for a technician to 
lubricate and repair automobiles. When a female applicant 
whose resume showed experience in physically demanding 
jobs applied for the position, the manager who interviewed 
her told her that “the auto lube job is hard for a woman,” said 
that he liked her smile, and offered an alternative, lower-paid 
position serving coffee to customer while they waited for their 
cars. When her male testing partner applied several hours later, 
he was interviewed for the advertised job.   

 Some small-scale studies in the spirit of situation testing were imple-
mented in the United States or Europe as early as the 1950s. However, 
only in the 1990s did these studies begin to be conducted with sub-
stantial samples and consistent methodological rigor. Examples of 
population groups for which situation testing studies have documented 
discrimination include African Americans, Latinos, women, and older 
workers in the United States and Arabs/Muslims and obese persons 
in Sweden. 26      Typical net rates of discrimination observed in studies of 
discrimination based on race or ethnicity in the United States fall in the 
range of 20 to 25 percent. That is, discrimination of the type readily 
revealed through situation testing has typically been documented for 
one employer among every four to fi ve tested. 

 While no  situation testing research on discrimination based on physi-
cal disabilities have been published in the United States, some has been 
conducted in Europe. These studies, which primarily involved testers 
using wheelchairs, typically found net rates of discrimination above 30 
percent, and as high as 48 percent. 27    It is likely that tests involving psy-
chiatric disabilities would produce estimates of discrimination at least as 
high as for physical disabilities. 

 APPLYING SITUATION TESTING TO
PSYCHIATRIC DISABILITIES   

 How might testing studies for psychiatric disabilities be structured? In 
this section, three model testing studies are considered, each designed 
to address a different question about employment discrimination. 
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 The Equal Work Productivity Model 

 The fi rst model is labeled the “Equal Work Productivity Model” 
because it concerns individuals with a history of psychiatric disability 
who have achieved recovery to the point where their mental health 
condition is under control and their current on-the-job productivity is 
equal to their non-disabled work counterparts. While usually not reveal-
ing their disability, such persons often hold a range of jobs far beyond 
“entry level”— e.g ., politicians, journalists, actors, lawyers, scientists, and 
astronauts. However, despite their potential to be productive, these per-
sons might be hampered as job applicants or employees by the stigma 
that a past history of mental illness would carry if it became known. 28    

 A situation testing research procedure corresponding to this circum-
stance involves pairs of tester job applicants in which one applicant 
reveals through his resume and interview answers that he or she has 
been previously diagnosed with a mental illness. Table 1 illustrates how 
that fact could be revealed in a resume by including in “work experi-
ence” a period of employment in a workplace hiring only persons cop-
ing with mental illness, as well as multi-year time gaps in the applicant’s 
employment history. Concurrently, that tester’s resume documents that 
the person is currently capable of fully productive work. This is signaled 
in the resume by the applicant’s having held a responsible position for 
an extended period  after  the position related to the psychiatric diagno-
sis. In the spirit of testing, that more recent position involves a level of 
performance and responsibility equal to that of the most recent position 
on the resume of the other tester in this pair. In addition, both testers 
would have to be selected so that in interviews they would present no 
symptoms of current psychiatric problems. 

Characteristic Tester With a Psychiatric 
Disability

Tester Without a Psychiatric 
Disability

Position sought Restaurant or other 
 hospitality management

Restaurant Manager or Assistant 
Manager

Name Arnold Forman David P. Johnson

Date of birth November 23, 1977 February 1, 1980

Place of birth Gaithersburg, MD Lancaster, PA

Gender male male

Marital status Married, 1 child Married, 1 child

Citizenship United States USA

Address 14553 Crescent Place—Apt. 
211 Rockville, MD 20357

194 King Street Silver Spring, 
MD 20316

Exhibit 1. Illustrative Resumes for an Equal Work Productivity Test
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Characteristic Tester With a Psychiatric 
Disability

Tester Without a Psychiatric 
Disability

Phone (301) 555-1212 cell phone (301) 123-4567

E-mail arnieform@aol.com david.p.johnson@gmail.com

High school Diploma, Gaithersburg West 
High School, Gaithersburg, 
MD 1995

Graduated from James 
Buchanan High School in 
Lancaster, PA, June 1998

Post-secondary 
 education

BA, Management, Towson 
State U.,Towson, MD., 1999

BBA in Marketing, June 2002, 
from California University of 
Pennsylvania

Current 
 employment

2004-Present. Head Waiter 
in a fi ne  dining classic 
French restaurant, “Déjà Vu,” 
Gaithersburg, MD. Supervise 
up to 15 waiters and barstaff 
on each shift, as well as assist 
waitstaff in greeting and 
serving guests. Chief cashier 
responsible for daily bank 
deposit. Maintain monthly 
shift  schedule for all front of 
the house  employees. Assist 
General Manager in hiring 
waiters and bussers.

Since January 2004: “Your 
Place,” a special events/ 
wedding/catering facility in 
Siver Spring, MD. As a  general 
supervisor in dining room 
operations, I am responsible for 
all aspects of hiring,  training, 
assigning, scheduling, and 
monitoring waiters, food run-
ners, and table bussers. I also 
advise kitchen staff on menu 
planning and support sales staff 
in developing cost estimates 
and making sales  presentations.

Prior employment 2003–2004. Waiter, “Sea 
Delight,” a seafood-oriented 
casual café in Olney, MD 
serving more than 400 clients 
a week. The restaurant is 
affi liated with Montgomery 
County Mental Health Services 
and provides “supported 
work” to employees recover-
ing from mental illness. 

June 2002 - December 2003: 
Luigi’s, Lancaster’s fi nest and 
busiest Italian style restaurant. 
I waited table during lunch 
and dinner shifts. As required, 
I fi lled in as a bartender, host, 
maitre d’, or cashier.

Languages English, some French English, a little Spanish

Computer skills Word, Excel, Power Point Microsoft Offi ce programs

Driver’s license yes yes

References Available on request As requested

 The resumes in Exhibit 1 would be appropriate when applying for full-
time supervisor positions in restaurants. Such positions typically require 
considerable employee energy, consistent attendance, and substantial 
interpersonal skills. Not all persons with psychiatric disabilities would 
be able to meet all these requirements. However, the Equal Productivity 
testing model could also be applied to less demanding positions which 
might be manageable for other individuals with psychiatric disabilities. 
Examples of these jobs include part-time positions, positions involving 
very low stress (such as light gardening work), or positions involving only 
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limited interpersonal interaction (such as library book shelving). In test-
ing such positions, the tester with a psychiatric disability could explicitly 
attribute his or her wanting such a job to his or her psychiatric disability, 
while the other tester in the same team could attribute it to a reason not 
related to a psychiatric disability, for example, needing part-time work to 
care for young children, preferring low-stress work to avoid distracting 
from a high stress avocation ( e.g ., writing a novel), or simply being an 
unsociable person who prefers to work alone. The Equal Productivity 
testing model is appropriate whenever both testers in a pair offer the 
 same  level of productivity, whether that level is high or limited. 

 The Work Accommodation Model 

 In the Equal Productivity model, an employer is deemed not to dis-
criminate when the two testers in a pair are treated equally. But with 
respect to disabilities, including psychiatric disabilities, anti-discrimina-
tion laws may impose more stringent mandates, requiring employers to 
employ persons with disabilities on an equal basis to other employees 
even if that requires accommodation for the former not required for 
the latter. In that circumstance, situation testing might be applied not to 
measure the extent to which testers are treated equally but instead the 
extent to which employers fulfi ll the mandate to accommodate. 

 A prominent American law imposing such a requirement is the 
Americans with Disabilities Act (ADA). 29    In prohibiting discrimination 
against job applicants or employees with disabilities, Section 102 of 
the ADA requires employers to make “reasonable accommodation” 
to disabilities which, in the absence of accommodation, would limit 
a worker’s capacity to perform on the job. The only limitation on this 
mandate is that accommodation does not create an undue hardship on 
the employer. 

 Section 101 of the ADA defi nes reasonable accommodation to include 
“job restructuring, part-time or modifi ed work schedules . . . and other 
similar accommodation.” Little guidance is provided concerning accom-
modations specifi cally for people with psychiatric disabilities, and most 
workplaces have not developed policies or programs for them separate 
from persons with physical disabilities. 30    Studies of employers’ imple-
mentation of this provision, which primarily refl ect accommodations 
to physical disabilities, fi nd that the majority of accommodations are 
relatively inexpensive ( e.g ., making minor adjustments to desk chairs) 
and most frequently involve human assistance ( e.g ., a job coach) or fl ex-
ibility in work schedules. 31    

 To test for employer discrimination with respect to persons whose 
psychiatric disability requires a workplace accommodation, consider the 
Work Accommodation Model. Here, the psychiatric disability of one tes-
ter and his or her required accommodation would be explicitly revealed 
to the employer as early as possible in the job application process, for 
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example, by being prominently stated in the applicant’s resume and/or 
made evident by the tester’s appearance or demeanor in job interviews. 
Exhibit 2 provides an example of a resume for a person seeking an 
offi ce/administrative position in which the applicant explicitly describes 
the accommodations she would require to perform the job. 

Characteristic Tester with a Psychiatric 
Disability

Tester Without a 
Psychiatric Disability

Objective Secretarial Position on a Part-
Time Basis

Part-Time Offi ce/
Administrative Work

Special needs I am coping with bipolar disor-
der and am partially supported 
by Social Security Disability 
Insurance as a well as a com-
munity-based rehabilitation 
program. I can work half-time 
and have done so successfully 
in the past (see 2008 award). My 
condition requires me to sit in 
a quiet location and take short 
breaks throughout the work day. 

–

Name Roseanne Harcourt Anita Martin Daniels

Date of birth March 3, 1972 June 23, 1973

Place of birth Arlington, VA Manassas Park, VA

Gender Female Female

Marital status Married, 1 child Married, 1 child

Citizenship USA American

Address 43109 Pleasant Valley Lane, 
Fairfax, VA 21223

88 Albermarle Circle, 
Lorton, VA 21450

Phone (703) 866-2109 (703) 452-1267

Email roseanneh45@hotmail.com anita.daniels@earthlink.net

High school Graduated from Roosevelt High, 
Fairfax, VA, 1990

Diploma, Manassas Park 
High School, 1991

Post-secondary 
 education

A.A., Offi ce Technology and 
Administrative Services, Northern 
Virginia Community College, 1993

Certifi cate in Secretarial 
Sciences (2 years of train-
ing), Strayer University, 2002

Employment  history 2008–present: National 
Rehabilitation Hospital, 
Alexandria, VA.: Scheduling 
Secretary (25 hours per week), 
Opthamology Department. 
Administrative Employee of the 
Month, January 2008.

Since 1/2004: Part-time 
receptionist and offi ce 
administrator, Fly-A-Way 
Travel, Lorton, VA.

Exhibit 2. Illustrative Resumes for a Work Accommodation Test
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 In Exhibit 2, the resume for the tester without a psychiatric disability 
mentions no comparable accommodation. Therefore, in that pairing, 
observed differences in employers’ responses to the two testers would 
directly measure the extent to which employers discriminate against job 
seekers with psychiatric disabilities who exercise their rights under the 
ADA, refl ecting  both  employers’ unwillingness to hire fully productive 
persons with psychiatric disabilities and their unwillingness to make 
accommodations for persons requiring them. Further tests using other 
tester pairings could then be used to distinguish these two components. 
For example, a tester with a past history of psychiatric disability (as 
in Exhibit 1) could be paired with a tester with the same psychiatric 
disability who currently requires an accommodation (as in Exhibit 2). 
Differences in their treatment would measure employers’ unwillingness 
to provide the required accommodation, separately from their unwilling-
ness to employ persons with psychiatric disabilities  per se . 

 The Comparative Disabilities Model 

 A third model of situation testing focuses on the question of how dis-
crimination against persons with psychiatric disabilities compares to that 
against persons with other types of disabilities. Prior research on stigma 
and discrimination often argues that, among disabilities, psychiatric dis-
abilities are perceived as particularly threatening and uncomfortable to 
deal with, and therefore generate the most extensive rejection in situa-
tions such as the workplace. 32    

 To test this hypothesis, testers with a psychiatric disability could be 
paired with testers with a physical disability, who are also covered by 
the ADA. For example, resumes could be prepared for a pair of testers 
in which both report periods of military service in Iraq. In one resume, 
the tester could state that, in combat, he or she lost both legs and uses a 
wheelchair for mobility. The other could state that, due to combat expe-
riences, he or she suffers post-traumatic stress. Both conditions could 
be described as requiring similar work accommodation, for example, 
fl exibility in work scheduling to attend therapy sessions offered by the 

Characteristic Tester with a Psychiatric 
Disability

Tester Without a 
Psychiatric Disability

1993–2008: Offi ce of Stephen 
G. Hansen, MD, Fairfax, VA. 
General offi ce asssistant in the 
solo practice of a dermatologist, 
now retired (2 days per week).

8/2002–12/2003: Insurance 
Verifi cation Clerk, 
Admissions Department, 
Medstar Hospital, McLean, 
VA. 

Computer skills Excellent command of Word, 
Excel, Power Point, Access, 
Desktop Publisher, Peachtree. 
Typing 50 WPM.

Experience with all 
Microsoft Offi ce programs. 
Rapid, accurate data entry. 
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Veterans’ Administration. Differences in job-hunting outcomes for these 
two testers would measure the extent to which employers are willing to 
employ persons with one type of disability more than another. 

 USES OF SITUATION TESTING RESULTS S  

 Social scientists know that carefully controlled research based on 
large, statistically representative samples produce defi nitive empirical 
evidence that should command the greatest credence. However, such 
studies often produce fi ndings in the form of dry, intimidating statistics 
that are diffi cult to communicate to non-scientists. By contrast, journal-
ists, litigators, and organizational change consultants know that vivid, 
individual “human interest” anecdotes often command audience atten-
tion and evoke emotional response, although they may not represent 
typical situations. 33    Situation testing simultaneously generates both vivid 
anecdotes  and  representative overall statistics. Thus, when properly 
communicated, the results of situation testing combine unusual persua-
siveness with rigorous accuracy. 

 Harnessing this dual power, situation testing could play four  important 
roles with respect to employment discrimination based on psychiatric 
disabilities. 

 Shaping Public Perception 

 The fi rst role is shaping public attitudes. In typical opinion polls, the 
overwhelming majority of the general population in the United States 
and other industrial nations express sympathetic attitudes toward  persons 
with mental illnesses and support their receiving therapeutic treatment. 
However, public attitudes turn sharply less favorable in relation to 
employment. In one typical opinion survey, only 54 percent of respon-
dents agreed that persons with psychiatric disabilities can recover and lead 
 productive lives; 59 percent felt that they were prone to violence; and only 
66 percent agreed that they should have the same employment rights as 
anyone else. 34    By focusing attention on obstacles encountered by persons 
with psychiatric disabilities who are capable of and interested in produc-
tive work, situation testing could help to improve such perceptions and 
attitudes. Such public support, in turn, could infl uence elected offi cials to 
expand laws prohibiting employment discrimination against persons with 
psychiatric disabilities and ensure their vigorous enforcement. 

 Educating Employers 

 A second role is to educate employers. The results of situation test-
ing can translate directly into effective training materials to increase 
employer awareness of their unconscious biases. These materials can 
also equip employers with practical techniques for treating job seekers 
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and employees more equally. For example, by re-enacting actual dia-
logue from job interviews reported by testers, training programs could 
highlight interviewers’ tendencies to ask different questions and provide 
difference responses when interviewing applicants with and without 
disabilities. 

 Litigation 

 The third potential role for situation testing is in litigation enforc-
ing anti-discrimination laws. In the United States, situation testing has 
been used since the 1960s to enforce anti-discrimination laws in hous-
ing and in access to public services, and this use has been upheld by 
the Supreme Court. In 1990, the US Equal Employment Opportunity 
Commission (EEOC) announced that it would accept tester evidence in 
support of allegations of employment discrimination, and several pio-
neering lawsuits have been successfully settled based on tester evidence 
of race or gender discrimination. 35    If effectively wielded, litigation can 
do more than obtain compensation for individuals who experienced dis-
crimination and change the behavior of the employer directly involved. 
It can also induce changes in employment practices by other fi rms seek-
ing to avoid similar litigation. 

 Empower Job Seekers 

 A fi nal role for situation testing is to empower job seekers and the ser-
vice providers and advocates assisting them. By forewarning job seekers 
about the discrimination they are likely to encounter, situation testing 
could ameliorate the adverse consequences on their self confi dence 
which repeated rejections of their employment applications are likely to 
induce. In addition, testing would be used to identify and demonstrate 
self-presentation strategies which are most effective in working around 
employer discrimination. 36    

 To maximize the immediate benefi ts for persons with psychiatric dis-
abilities, situation testing studies can be implemented as “participatory 
action research.” This phrase refers to studies that actively involve indi-
viduals who are directly affected by the phenomenon being studied as 
extensively as possible in all phases of the research itself. 37    In past test-
ing studies, university students, professional actors, and adult volunteers 
have all performed successfully as testers. However, in a participatory 
action approach, actual job seekers with psychiatric disabilities could 
be employed whenever possible as testers, as well as in managing test-
ing operations, analyzing test results, and interpreting their meaning 
and implications. This approach would allow tester training in effective 
job-seeking to serve double duty, not only implementing the study but 
also empowering participants in their own job search efforts. Participant 
action research might also facilitate tester recruitment and enhance the 
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persuasive impact of testing results. Finally, if testers are allowed to 
accept jobs offered to them during tests, employing real job seekers as 
testers would help to minimize ethical issues sometimes raised about 
situation testing. 

 IS SITUATION TESTING ETHICAL? 

 The anticipated benefi ts of situation testing outlined in the previous 
section must be balanced against concerns sometimes raised about pos-
sible adverse effects on employers. In particular, by enticing employers 
to review applications and conduct job interviews that do not lead to 
hiring, situation testing imposes administrative costs on employers from 
which they derive no benefi t. Is this procedure stealing their time and 
resources, to say nothing of invading their privacy? 

 Empirical fi ndings from situation testing help to quantify the magni-
tude of such employer costs. In typical testing studies, each employer is 
tested once, so that the fi rm is asked to consider only two testing-based 
applications. Employers routinely screen dozens or even hundreds of 
applications to fi ll job vacancies, so two additional applications increase 
their work load only marginally. As many as one third of the  non-tester  
applications employers routinely consider contain false information. 38    
When job interviews are conducted for entry-level positions, they tend 
to average only ten to 15 minutes in length. 39    Together, these consider-
ations suggest that the additional costs imposed on employers are mod-
est and often close to invisible within their normal course of business. 

 A second consideration concerns violation of the principle of informed 
consent. 40      To ensure that employers and their staff exhibit their normal 
behavior during a test, they must remain unaware that they are being 
tested. Hence they cannot be asked to provide informed consent to par-
ticipate in the study. This consent is often sought in scientifi c research to 
assure that human subjects understand the nature of the research being 
undertaken and its potential risks and costs to them, and then volun-
tarily decide whether or not to participate. 

 Seeking informed consent is particularly appropriate in studies which 
expose participants to substantial potential harm, for example in medical 
clinical trials where patients may experience pain during treatment or 
serious side effects. In situation testing, in contrast, employers who are 
unwitting participants remain unaware of their participation both during 
the test and afterward. The practice of keeping the identity of tested 
employers confi dential has been consistently followed in all the dozens 
of employment testing studies conducted to date. 41      Thus, no adverse 
consequences affect either the fi rm tested or their individual employees, 
such as the persons who conducted job interviews. This lack of harm 
renders lack of informed consent largely moot. 

 The circumstances are substantially different, of course, when situa-
tion testing is used as evidence in anti-discrimination litigation against 
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a specifi c employer, where the employer may experience substantial 
consequences both fi nancial and emotional. However, civil rights laws 
in the United States, including the ADA, depend on such actions for 
their enforcement. Private individuals or organizations conducting situ-
ation tests and bringing litigation based on testing evidence are consid-
ered “private attorneys general,” enforcing the nation’s laws as the US 
Congress has explicitly intended. 42    To exempt discriminating employers 
from being discovered through situation testing would grant persons 
with psychiatric disabilities a right to non-discriminatory treatment 
but deprive them of perhaps the most powerful means of enforcing 
these rights. 

 CONCLUSIONS 

 Prior research reviewed for this article suggests that few members of 
the labor force are as marginalized and discriminated against as per-
sons with psychiatric disabilities. However, that research stops short of 
demonstrating that conclusion defi nitively, measuring the prevalence 
of discrimination rigorously, or analyzing its processes systematically. 
Situation testing can provide accurate, unbiased, detailed, persuasive 
information about the discrimination faced by persons with psychiatric 
disabilities which is diffi cult or impossible to obtain other ways. This 
information can advance equal employment opportunity by informing 
public opinion, public policymakers, judges and juries, employers, and 
disabled persons themselves. Thus, the core rationale for situation test-
ing is the scope and power of the information benefi ts which will accrue 
from applying the technique. 43       
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 District of Columbia Court of Appeals 
Reverses National Labor Relations 

Board and Finds Delivery Drivers Are 
Independent Contractors 

 Jeffrey S. Bosley  

  This article analyzes why the United   States Court of Appeals for the District of Colum-
bia and the National Labor Relations Board reached opposite conclusions in a case 
involving the employment status of FedEx drivers and it discusses the implications of 
the FedEx case on future employee/contractor determinations.  

 S ection   2(3) of the National Labor Relations Act (NLRA or Act) limits 
the administrative authority of the National Labor Relations Board 

(Board or NLRB) to matters involving employees. 1    The Board “has no 
authority whatsoever over independent contractors.” 2    Thus, determining 
whether a company’s workers are employees or independent contrac-
tors is a threshold question under the Act. 

 For companies that employ or retain a large labor force, the Board’s 
status determinations can have signifi cant consequences, and even 
impact national business models. 3    In several cases involving FedEx-
affi liated entities since 2001, the Board’s regional offi ces have ruled 
that FedEx’s drivers are employees and not independent contractors. 4    
The United   States Court of Appeals for the District of Columbia recently 
reached a different result, however, involving two FedEx Home Delivery 
terminals in Wilmington, Massachusetts. While the putative bargain-
ing units at issue in  FedEx Home Delivery v. NLRB  were small, 20 and 
12 drivers respectively, the primary issue addressed by the District of 
Columbia Circuit in the case is signifi cant for several reasons. For FedEx 
Home, an operating division of FedEx Ground Package System, Inc., at 
issue is a business model that relies on about 4,000 independent con-
tractors to service over 5,000 routes. For other employers who utilize 
a similar model, the case provides guidance in light of increased litiga-
tion and scrutiny concerning worker classifi cation. This article analyzes 
why the court of appeal and the Board reached opposite conclusions, 
and discusses the implications of the  FedEx  case on future employee/ 
contractor determinations. 

 Jeffrey S. Bosley, a partner in the Labor and Employment Department of 
Winston & Strawn LLP, may be reached at  jbosley@winston.com . 
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 BACKGROUND: FEDEX HOME DELIVERY V. NLRB 

 FedEx Home operates two terminals in Wilmington, at Ballardvale 
Street and Jewel Drive, providing residential package delivery services. 5    
In order to provide such services, FedEx home utilizes single-route 
drivers who work as independent contractors pursuant to a “Standard 
Contractor Operating Agreement.” The International Brotherhood of 
Teamsters, Local Union 25 (“Teamsters”), sought to organize the driv-
ers, and claimed that they were employees covered by the Act and not 
independent contractors. 

 In July 2006, the Teamsters petitioned the Board to hold union elec-
tions at FedEx Home’s Jewel Drive and Ballardvale Street terminals. 
Regional Director Rosemary Pye found that despite an express contrac-
tual agreement to operate as independent contractors, the drivers were 
in practice employees covered by the Act. 6    

 In reaching the conclusion that the drivers were employees, and 
not independent contractors, Pye analyzed three previous Board deci-
sions involving FedEx and its subsidiaries where the Board deter-
mined FedEx’s drivers were employees. 7    Relying mainly on these prior 
Board decisions, Pye found that even though the “Standard Contractor 
Operating Agreement” signed by each driver facially granted rights 
indicative of independent contractor status, in practice, very few driv-
ers exercised those rights. Pye granted the Teamsters’ request to hold 
elections, and with a vote of 14 to six at Jewel Drive and ten to two at 
Ballardvale Street, the Teamsters prevailed in unionizing FedEx Home’s 
Wilmington single-route drivers. 8    

 FedEx Home refused to bargain with the newly formed union and 
petitioned the Board to reverse the Regional Director’s decision, but the 
Board rejected this request. The Board concluded that FedEx Home’s driv-
ers were “employees” within the meaning of the NLRA and held FedEx 
in violation of the Act for refusing to bargain with the certifi ed collective 
bargaining representative. 9    FedEx Home then petitioned the United States 
Court of Appeals for the District of Columbia Circuit for review, arguing 
that its drivers were not “employees” but “independent contractors” and 
therefore the Board was without jurisdiction and they were under no duty 
to negotiate. The Board fi led a cross-application to enforce the Board’s 
ruling and the Teamsters intervened in support of the Board. 

 On review, the court of appeals analyzed the same factual record as 
did the Board, and it applied the same common law agency test. The 
court looked at evidence of independent contractor rights the drivers 
were guaranteed on the face of the “Operating Agreements” and evi-
dence of the exercise of those rights. 10    The court also examined factors 
of employer control relied upon in its prior decisions ( i.e ., the require-
ment to wear uniforms, the ability to hire workers, the ability to use 
equipment during off hours, payment structure, and work schedule 
management). 11    Ultimately, the court found that the evidence supported 
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independent contractor status and vacated the Board’s ruling that FedEx 
Home’s single-route drivers were employees. 12    The court’s analysis is 
addressed in greater detail below. 

 THE LEGAL STANDARD FOR EMPLOYEE/CONTRACTOR 
STATUS DETERMINATIONS UNDER THE ACT 

 A California court of appeal that reviewed (and affi rmed) a trial 
court’s determination that FedEx Ground drivers were employees for 
purposes of the California Labor Code characterized the trial court’s 
order as effectively stating: “[I]f it looks like a duck, walks like a duck, 
swims like a duck, and quacks like a duck, it is a duck.” 13    As illustrated 
by the  FedEx Home  decision, as well as other confl icting Board deci-
sions, differentiating between a contractor and an employee has not 
generally been as straight forward as suggested by the California court. 
Rather, in  FedEx Home , the majority stated that it hoped that its decision 
provided the kind of guidance that could make these determinations 
easier in future Board cases. 

 The “Entrepreneurial Opportunity” Standard 

 The general test that the NLRB and the courts apply to employee/
contractor status determinations is the common-law agency test. 14    This 
ten-factor test is “not especially amenable to any sort of bright-line rule, 
a long-recognized rub.” 15    Rather, the Board and the courts use the ten-
factors to draw conclusions about a workers status “from the factual 
setting of [each] particular industrial dispute.” 16    

 Because of the murkiness that is inherent to the common-law agency 
test, both the Board and the courts have developed “meta-questions” 
that encompass the core inquiry behind the ten-factors. 17    One such 
meta-question focused on the employer’s ability to control and super-
vise of the means and manner of the worker’s performance (“Right-to-
Control” test). 18    

 In recent cases, another meta-question has developed that focuses 
not on the employer’s control, but on whether the putative indepen-
dent contractors have signifi cant entrepreneurial opportunity. 19    In  FedEx 
Home , the court of appeal affi rmed the primary importance of the meta-
question of entrepreneurial opportunity. 

 Measuring the Evidentiary Weight of 
Entrepreneurial Opportunities 

 A review of appellate and Board cases that discuss the entrepreneur-
ial opportunity question reveals that independent contractor status has 
been recognized for workers who have the ability to manage their work-
load as if running their own business. 20    In the  FedEx Home  decision, the 

District of Columbia Court of Appeals Reverses



Vol. 35, No. 3, Winter 2009 106 Employee Relations Law Journal

court of appeal stated that the “entrepreneurial opportunity” standard 
does not provide bright-line clarity to the ten-factor test. 21    However, 
“where some factors cut one way and some the other” the court stated 
that the “entrepreneurial” standard provided an “important animating 
principle” in making employee/contractor distinctions. 22    The court fur-
ther found the Board had not given this animating principle suffi cient 
weight in  FedEx Home . 

 From Animating Principle to Decisive Factor 

 Judge Garland, the lone dissenter, agreed that entrepreneurial factors 
were relevant when making employee/contractor status determina-
tions. 23    However, Judge Garland criticized use of entrepreneurial oppor-
tunities as the deciding factor.  Judge Garland wrote that the United States 
Supreme Court set forth the guideline that in employee/contractor status 
determinations, the factual context “must be assessed . . . with no one 
factor being decisive . . . in light of the pertinent common-law agency 
principles.” 24    

 As an administrative tribunal, the Board’s employee status determi-
nations are subject to review by the federal courts, whose function is 
to “ensur[e] that the Board exercises power only within the channels 
intended by Congress.” 25    While federal courts must give some deference 
to the Board’s decisions, this deference is limited especially in status 
determination cases. 26    In  United Insurance , the United States Supreme 
Court set forth the standard of review for such cases: lower courts 
should uphold Board status determinations only if it can be said that the 
Board made a “choice between two fairly confl icting views.” 27    

 In vacating the Board’s determination that FedEx Home Delivery driv-
ers were employees, the DC Circuit stated that “debater’s points [could 
be] scored on both sides” of the status determination. 28    However, the 
court went on to say that “the evidence supporting independent con-
tractor status is more compelling under our precedent.” 29    The court con-
cluded, though, that the Board made a “legally erroneous” determina-
tion and did not make a choice between two fairly confl icting views. 30    

 Same Facts but Different Result 

 In reaching opposite conclusions on the status of FedEx Home’s driv-
ers, the Board and court of appeal analyzed the same facts but fi ltered 
them through different lenses. One key point on which the Board and 
the court of appeal differed was the evidentiary signifi cance of actual 
occurrences of drivers seizing entrepreneurial opportunities. 

 Both the Board and the court agreed that contractually, the drivers 
had the right to exercise entrepreneurial powers. Pursuant to the parties’ 
Operating Agreement, drivers could use their vehicles after-hours for 
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any purpose, set their own work hours and break schedule, contract to 
serve multiple routes, hire and manage their own work crew, and sell 
their routes for a profi t. Although less than a handful of drivers actually 
exercised these powers, the court of appeal stated that it is the “worker’s 
retention of the right to engage in entrepreneurial activity, rather than 
his regular exercise of that right that is most relevant for the purpose of 
determining whether he is an independent contractor.” 31    

 Although the Board acknowledged that the Operating Agreement 
granted drivers certain types of entrepreneurial opportunities, the Board 
found that such opportunities were of the category that the drivers could 
not realistically exercise. For example, FedEx Home mandated that 
contractors had to be available (or hire a replacement) from Tuesday 
through Saturday and complete all deliveries by the end of the day. 
The Board reasoned that these constraints neutralized the driver’s entre-
preneurial power to set their own work hours and break schedule and 
signifi cantly limited their ability to seize off-hours work. 32    The Board 
also questioned the driver’s entrepreneurial power of being able to sell 
routes for a profi t. 33    The Board also found that the fact that FedEx Home 
maintained the right to unilaterally change a driver’s route signifi cantly 
constrained any opportunity for a profi table sale. 34    

 Both the Board and the court pointed, however, to examples of driv-
ers seizing entrepreneurial opportunities. The record indicated that three 
drivers managed multiple routes, two drivers had sold their routes, and 
two drivers had used their equipment during off-hours. 35    The Board 
reasoned that such rare occurrences were not demonstrative of available 
entrepreneurial opportunities, but an indication of the diffi culty in seiz-
ing such opportunities. Conversely, the court reasoned that the handful 
of drivers who exercised entrepreneurial powers indicated that there 
was no “invisible barrier preventing other drivers from likewise exercis-
ing their contractual right.” 36    

 Aside from these examples, the court of appeal also found signifi cant 
the fact that more than 25 percent of the contractors had hired their own 
employees at some point. 37    To the majority, this evidence demonstrated 
the driver’s ability to manage their workload as if running their own 
business. However, the Board had found that the practice of contractors 
hiring employees was not to manage their own work-crews but to pro-
vide substitutes pursuant to their obligation to provide drivers and vehi-
cles from Tuesday through Saturday. 38    Furthermore, the record indicated 
that many contractors hired substitutes through FedEx’s temp service as 
opposed to hiring full-time work-crews from outside sources. 39    

 In addition to dismissing evidence of entrepreneurial opportuni-
ties as insignifi cant, the Board also found other FedEx Home practices 
that implicated common-law agency factors based on Right-to-Control 
analysis. Since FedEx Home is primarily in the business of package 
delivery, the putative independent contractor drivers were essential to 
and a regular part of FedEx Home’s business (second and eighth  agency 
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 factors). 40    FedEx Home required the drivers to wear uniforms and 
 operate vehicles that met its size and color specifi cations and displayed 
FedEx Home logos (fi rst agency factor). FedEx Home required the driv-
ers to provide an approved driver and vehicle from Tuesday through 
Saturday, retained the right to unilaterally reconfi gure the driver’s routes, 
and required the drivers to submit to bi-annual performance audits (fi rst 
agency factor). FedEx Home also did not require drivers to have prior 
experience and would provide training if needed (fourth agency fac-
tor). Although FedEx Home paid drivers for merely being available from 
Tuesday through Saturday, rather than for each completed delivery, and 
paid fuel reimbursements if gas prices rose above certain levels (sev-
enth agency factor). And fi nally, the drivers had long-term arrangements 
where they could continue to work as long as they maintained satisfac-
tory performance (sixth agency factor). 41    

 The court of appeal found improper weight had been given by the 
Board to such Right-to-Control factors, and insuffi cient weight had been 
give to entrepreneurial opportunity factors. 42    Judge Garland criticized 
this approach in dissent, rejecting any argument that isolated examples 
of a driver seizing an entrepreneurial opportunity somehow represented 
the ability of all drivers to do the same. 43    

 DETERMINING THE IMPACT OF THE  FEDEX HOME 
DELIVERY  DECISION 

 While Congress granted the Board power to enforce the Act and 
make administrative rulings, Congress also granted affected parties the 
ability to appeal any fi nal order of the Board a matter of right. 44    More 
importantly, all parties have the option of bringing such an appeal to the 
United States Court of Appeals for the District of Columbia. Because the 
court of appeal that decided FedEx Home is always available as a forum 
for review, its decision has the potential to color the way similar status 
determinations are made in all future decisions of the Board. 

 Several signifi cant cases concerning worker status are presently pend-
ing before the Board, and ultimately before the District of Columbia 
Circuit Court of Appeals. These cases highlight the need for clear 
guidance on this issue. In  Lancaster Symphony Orchestra , a Regional 
Director found orchestra musicians were independent contractors; in 
 Plano Symphony Orchestra  and  Cape Cod Symphony Orchestra , differ-
ent Regional Directors reached the opposite result, fi nding orchestra 
 musicians were employees covered by the Act. 45    

 Given the signifi cance of the  FedEx Home  decision to these employers, 
and also the labor organizations at issue in these cases and FedEx Home, 
it is not surprising that the Board and the Teamsters are seeking  en banc  
review of the  FedEx Home  Decision. It is also possible that this or future 
cases, may be the subject of a writ of  certiorari , For these reasons  FedEx 
Home  is an important case for practitioners to be aware of and monitor. 
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 HIPAA’s Special Enrollment Rights: 
Today’s Rules 

 Anne E. Moran  

  One of the issues in the health care reform debate has been the ability of individuals 
to change coverage without penalties when their jobs or circumstances change. Most 
employers’ health plans permit new enrollments in the employer’s health plan when 
the individual employee fi rst becomes eligible to enroll, as well as during an annual 
“open season.” Group health plans subject to HIPAA must allow “special enrollments” 
that provide immediate access to the employer’s health plan even outside of the open 
season enrollment period. This article discusses those special enrollment rules and 
recent changes to them.  

 Background—Enrollment Practices and the Need 
for Special Enrollments 

 Employer-provided health care arrangements generally allow entry 
upon the beginning of employment or, if there is a waiting period or 
other eligibility criteria, when those requirements are met. Often these 
plans also allow eligible individuals to sign up during an open enroll-
ment season, which is usually annually. Open enrollment periods are 
not required by federal law, but are very common, and some state laws 
require them. Thus, an employee who chooses not to accept health care 
coverage when fi rst offered—because the individual could not afford 
insurance, because he or she felt invincible, or because he or she had 
other coverage—generally must wait for open enrollment season if the 
individual wishes to sign up later. These limits provide administrative 
convenience for the employer, prevent adverse selection, and help the 
employer manage and predict costs. 

 However, enrollment restrictions can create burdens for an employee 
who unexpectedly needs health coverage and who must wait for the 
open enrollment season. Special enrollment relieves this problem. 
Special enrollment status is important not only because it allows immedi-
ate (generally prospective) access to an employer’s health insurance, but 
because special enrollees are treated like initial enrollees for  purposes 
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of certain other HIPAA rights. For example, the special enrollee will be 
subject to the same (less restrictive) rules governing pre-existing condi-
tions that are applied to initial enrollees. 1    

 General Rules for Special Enrollment Periods 

 The Health Insurance Portability and Accountability Act of 1996 
(HIPAA), 2    requires that in certain cases “special enrollees” must be 
allowed the opportunity to enroll in the employer’s health plan outside 
of the plan’s normal enrollment periods (which are generally upon  initial 
eligibility and during open season). HIPAA’s rules apply to group health 
plans, which are defi ned under the statute as any plan that provides 
health care and is maintained by an employer with two or more employ-
ees. The special enrollment rules apply only to “health insurance cover-
age,” which would also exclude coverage such as accident or disability-
only coverage, secondary coverage such as supplemental auto insurance 
coverage or liability coverage, and on-site medical clinics. Also, some 
types of benefi ts are not included for these purposes, such as “stand 
alone” vision or dental care if separate premiums are charged and if the 
employee has the right to opt out of such plan. 3    Certain health fl exible 
spending accounts (FSAs) may not be subject to the HIPAA rules. 

 If an individual is eligible for special enrollment rights, that individual 
must be provided access to all options available under the health plan. 
As discussed below, the plan must provide a notice of HIPAA rights to 
all persons who are eligible to enroll in the plan. The HIPAA regulations 
provide a model notice for this purpose. 

 Most situations in which special enrollment is allowed involve 
circumstances that are new or changed since the last open enroll-
ment. In addition, the Children’s Health Insurance Portability Program 
Reauthorization Act of 2009 4    changed the law governing special enroll-
ment rights by adding specifi ed changes in eligibility for Medicaid or a 
state child health insurance plan (SCHIP) as an event which might allow 
special enrollment. 

 Situations in Which Special Enrollment 
Rights Apply 

 An employee is only eligible for special enrollment rights if he or she 
meets certain criteria. The individual (and his or her spouse or depen-
dents, if applicable) must be eligible to participate in the employer’s 
group health plan; that is, the individual must meet waiting period or 
other plan requirements to participate. Special enrollment rights are 
permitted due to (1) the loss of other insurance covering the employee, 
his or her spouse or dependent; (2) the employee’s marriage, or the 
birth or adoption of a dependent; or (3) certain changes in eligibility for 
Medicaid or SCHIP. 
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 The requirements for special enrollment that apply in each of these 
situations will be described below. 

 Special Enrollment Rights When an Individual 
Becomes Ineligible for Other Coverage 

 If certain conditions are met, special enrollment rights must be offered 
to an employee who declined coverage for himself or herself, a spouse, 
or a dependent under the employer’s plan, because he or she or the 
other individuals were covered under another plan. This right can apply 
to coverage for the employee or coverage for the spouse or dependent. 

 Specifi c Requirements 

 In order to be entitled to special enrollment, the employee (or 
spouse or dependent) must have been eligible for coverage under 
the employer’s plan and must have turned it down because he or she 
had other coverage. For example, the employee might have declined 
coverage because he or she was covered under the spouse’s plan, or 
the employee might have taken employee-only coverage because the 
spouse or dependent was covered under another plan. The regulations 
make it clear that an employee who initially had no coverage when fi rst 
eligible, but who later acquired other coverage and then turned down 
his or her employer’s coverage ( e.g ., at the next open season) would be 
eligible for special enrollment if he loses the other coverage. 5    

 The employer has the option of requiring the employee to state in 
writing at the time coverage is declined that the employee (or covered 
spouse or dependent) has other coverage. In any event, even if the 
employer does not choose to require such a written statement, the 
special enrollment rights only apply if the employee can show that the 
employee, spouse, or dependent had other coverage and lost it. 

 This loss of coverage can be due to (1) termination of employment 
or death, divorce, legal separation, or loss of dependent status under 
the other plan; (2) the other employer’s cessation of premium payments 
to, or termination of, its plan; and (3) effective April 1, 2009, loss of eli-
gibility status under the plan ( e.g ., a change from full-time to part-time 
employment in a company where part-time employees are not covered 
under the medical plan) or under Medicaid or SCHIP. 

 Individuals are also entitled to special enrollment rights if they have 
reached their lifetime limits under the other plan. Special enrollment 
rights will apply for loss of HMO coverage if the individual no longer 
resides, lives, or works in the service area, but if the lost coverage is 
coverage in a group market, special enrollment status applies only if no 
other coverage is available to the individual. 

 Also, special enrollment rights are available if certain COBRA ben-
efi ciaries have lost coverage under another plan because their COBRA 
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rights have been exhausted under that plan; 6     i.e ., they have completed 
the maximum period of COBRA coverage. An employee who termi-
nates employment is not  required  to elect COBRA (for example, if the 
individual could become covered under the spouse’s plan as a special 
enrollee). But if the individual does elect COBRA coverage, he or she 
cannot obtain special enrollee status by ceasing to pay premiums once 
coverage is elected. Rather, he must complete the entire COBRA period 
so that his COBRA coverage is “exhausted.” However, “exhaustion of 
COBRA coverage” includes situations such as loss of coverage because 
the affected individual has moved out of the HMO or other required 
service areas as described above or because the  employer  has not paid 
any required premiums. 7    

 Remember that these rules only apply if an employee or dependent 
loses coverage under a  group health plan . For example, the employee 
does not need to be treated as a special enrollee if coverage is lost 
under an individual plan, the Federal Health Insurance program, a state 
health risk pool, or other arrangements that are not defi ned as group 
health plans. 

 Special enrollment rights are not available for termination of cover-
age for cause ( e.g ., insurance fraud) 8    or for loss of coverage due to the 
employee’s failure to pay premiums. 

 Election Timing 

 Rules. Many administrative questions arise because of the requirement 
that the employee must notify the plan of the loss of coverage within 
30 days of the loss of coverage—the minimum period required by law 
although a longer period may be permitted under the plan (if allowed by 
the insurer). This minimum 30-day period is extended to 60 days for loss 
of Medicaid or SCHIP coverage. In cases where eligibility for coverage is 
lost due to an individual’s reaching a lifetime limit on amounts covered 
under another plan, the 30-day period begins to run from the date the 
individual receives notice of a claims denial due to lifetime limits. 

 There may be instances other than loss of coverage due to lifetime lim-
its where the individual does not learn of his or her loss of coverage for a 
period of time longer than the 30-day period (for example, in cases where 
the employee is away from the offi ce or the employer fails to notify all 
employees of a change in coverage promptly). Nonetheless, the current 
regulations are clear that for most purposes the 30-day period begins on 
the date of the loss of coverage. Another potential mishap with respect to 
notifi cation involves an employee who waits until a full  month  after cov-
erage is lost to inform the plan, and that monthly period spans 31 days. 

 Proposed (but not yet fi nal) regulations under HIPAA would allow a 
longer period for the affected individual to inform the plan of the loss. 
Under the proposed regulations, the plan must be told before the  earlier of 
(1) 30 days after the employee receives a certifi cate of creditable coverage 
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(under HIPAA rules, a plan that ceases to cover an employer is required to 
provide such a certifi cate to the participant indicating the type and amount 
and length of prior coverage), or (2) if no certifi cate of creditable coverage 
is provided, 30 days after the close of the otherwise applicable period for 
providing a certifi cate (generally 44 days), for a total of 74 days. 9    

 As discussed above, the employer can provide a longer notifi cation 
period in its plan, but if the employer wants to do that, or if an employer 
wants to allow an administrative exception to the 30-day rule in the 
event of a demonstrated hardship due to a failure to be notifi ed, that 
employer should check with its insurer or stop-loss carrier to make sure 
that those entities will cover the affected individuals under more gener-
ous terms. And under the principle of “no good deed goes unpunished,” 
the employer also needs to ensure that any actions more generous than 
required will be acceptable for other legal purposes, such as the cafete-
ria plan rules, for example. 

 Eligible Individuals 

 Generally, the persons for whom special enrollment rights are avail-
able are those who lose coverage under the other plan. However, if 
an employee took a risk and did not elect coverage under his or her 
employer’s plan because the spouse or dependents were covered under 
another plan (but he or she was not covered under either plan), if 
a special enrollment event occurs, the employee may elect coverage 
under the employer’s plan for himself or herself and the affected spouse 
or dependents, even if the employee was not covered under the plan 
before. This is an exception to the general rule that the persons electing 
special enrollment must have been covered under another plan. Note, 
however, that although the employee can be added as a special enrollee 
even if the employee did not lose coverage, only the spouses or depen-
dents  that lose coverage  can be added. For example, if an employee’s 
spouse and her two children lose coverage under the spouse’s plan, the 
employee, spouse, and those two children can be special enrollees in 
the employee’s plan, but the employee could not add other dependents 
(children of a different former spouse) as special enrollees. 

 If the requirements for special enrollment are met, the affected indi-
viduals will be enrolled on the fi rst day of the month following the date 
the plan receives the request for the special enrollment. 

 Special Enrollment Rights Upon Marriage, 
Birth, or Adoption 

 Assuming that the employee and dependents would be eligible for 
coverage under the employer’s plan, special enrollment rights also 
occur upon the employee’s marriage. At that time, the employee can 
add either the spouse (if the employee is already covered) or himself or 
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herself and the spouse (if the employee was not covered before). The 
employee can also add individuals who become dependents upon the 
employee’s marriage. In addition, special enrollment rights apply upon 
the birth, adoption, or placement for adoption of the dependents. 

 The employee must notify the plan of the marriage, birth, adoption, 
or placement for adoption within 30 days of the occurrence of the event 
(or any longer period permitted by the plan). If the event allowing spe-
cial enrollment is marriage, coverage begins on the fi rst of the month 
after the plan is notifi ed. If the event is birth, adoption, or placement 
for adoption, coverage will begin retroactively to when the birth, adop-
tion, or placement occurs. Of course, this assumes that the plan does 
not impose a waiting period for dependents. 

 For these purposes, a dependent is defi ned as someone who is 
defi ned under the plan as a dependent. Therefore, this could include a 
domestic partner (if the plan defi nes dependents as including domestic 
partners). By contrast, under COBRA, only a “spouse” or “dependent 
child” obtains COBRA coverage under the statute. 

 Special Enrollment Rights When Employee Becomes 
Eligible for Payment of Insurance Coverage Under 
Medicaid or SCHIP Coverage 

 Effective April 1, 2009, new special enrollment rights were permitted 
for individuals who become eligible for Medicaid and SCHIP coverage. 10    
This may seem counterintuitive, but the rationale for adding this right was 
that certain individuals who become eligible for Medicaid or SCHIP can 
receive funds to pay the premiums for employer-provided coverage, and 
those individuals might not otherwise have been able to afford cover-
age when they were fi rst eligible for employer-provided health care. The 
employee who is eligible but not covered under the employer’s plan may 
enroll himself or herself as well as the employee’s spouse and dependents. 
The plan must allow a period of at least 60 days after the employee is 
determined to be eligible for Medicaid or SCHIP coverage. The statute 
does not state when an individual who elects coverage under the plan will 
become eligible; presumably it would be the fi rst day of the month after 
the plan is informed that the eligible individual requested coverage. 

 Disclosure Requirements 

 Group health plans must provide notice of special enrollment rights, 11    
at or before the time an employee is offered the opportunity to enroll 
in a group health plan. The notice must describe the special rights and 
provide the name, title, and contact information of the appropriate plan 
offi cial. The regulations provide a model notice that can be used for this 
purpose. However, the model does not refl ect the changes made under 
the 2009 legislation described above. 

Employee Benefits



Employee Relations Law Journal 117 Vol. 35, No. 3, Winter 2009

 This notice requirement is an obligation of the plan and not the 
insurer. Providing such a notice in the summary plan description (SPD) 
is likely not suffi cient because persons who decline coverage do not 
receive SPDs. 

 As a matter of prudence, these notifi cations should make it clear 
whether the plan (or insurance company) requires enrollment of a new 
dependent even if the employee has family coverage and an additional 
dependent would not cause a rise in premiums and the notice or enroll-
ment forms should specify how the employee must provide notice. For 
example, in  Lindstrom v. W.J. Bauman Associates, Ltd ., 12    an employee 
argued that she provided adequate notice of a newborn child within the 
required time period when she submitted a claims form listing that child 
as the recipient of health services. Although her argument was not suc-
cessful, the case illustrates the importance of clear instructions. 

 If a plan requires that a written statement be provided if the employee 
declines coverage, then the plan must provide additional information 
stating (1) the effect of declining coverage;   (2) the requirement of a 
written statement explaining that coverage was denied due to the exis-
tence of other coverage; and (3) the consequences of failure to provide 
a written statement. 

 The statute requires that each employer maintaining a group health 
plan in a state that provides medical assistance under a state Medicaid 
plan or SCHIP must provide each employee a written notice inform-
ing the employee of potential opportunities under the plans to receive 
assistance to pay an employer’s plan’s premiums. 13    Model notices will be 
provided by the Department of Health and Human Services. 

 Effect of Special Elections on Cafeteria Plans 

 Many health plans allow participants to pay for their health insurance 
coverage on a pre-tax basis. This requires compliance with the cafeteria 
plan rules for election changes. Under those rules, an employee can-
not change coverage more than once a year. There are exceptions for 
changed circumstances, and under the cafeteria plan regulations, avail-
ability of special enrollment rights are one of those circumstances. 14    
However, the IRS has limited the application of this exception, so these 
rules need to be reviewed carefully. For example, an illustration pro-
vided in the regulations states that when special enrollees become cov-
ered upon marriage, because no  retroactive  coverage is required under 
HIPAA, only a  prospective  cafeteria plan election is allowed. 15    

 Conclusion 

 The special enrollment rules provide signifi cant help to employees 
and families in situations that are often stressful. Employers who spon-
sor medical plans must make sure that they not only follow the special 
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enrollment rules required by law, but that they make it very clear to 
employees and plan participants what rules apply and how they are 
implemented. 

 Notes 

 1. Although not discussed in detail in this article, under HIPAA, the maximum period for 
exclusion for pre-existing conditions is 12 months for initial enrollees, and 18 months 
for late enrollees. Such waiting periods can be reduced by a showing of prior creditable 
coverage.  See  IRC § 9801(a). Parallel laws are found in ERISA and in the Public Health 
Service Act, but only Internal Revenue Code (Code) citations will be used for purposes 
of this article. The HIPAA regulations have been adopted by the three affected agencies: 
the Treasury Department, Labor Department, and Department of Health and Human 
Services. Only the Treasury regulations will be cited. 

 2. Pub. L. No. 101-191 (1996). 

 3.  See  IRC §§ 9801(c)(1) and 9832(c). 

 4. Pub. L. No. 111-3 (2009). 

 5. Treas. Reg. § 54.9801-6(a)(2)(iii) (Example 2). 

 6. Treas. Reg. § 54.9801-6(a)(3)(i)(B) and (C). 

 7. Treas. Reg. § 54.9801-6(a)(3)(iii). 

 8. Treas. Reg. § 54.9801-6(a)(3)(i). 

 9.  See  Prop. Treas. Reg. § 54.9801-6(a)(4) (Example (2)). 

 10. IRC § 9801(f)(3)(A). 

 11. Treas. Reg. § 54.9801-6(c). 

 12. Lindstrom v. W. J. Bauman Associates, Ltd., 2006 WL 278858 (W.D. Wisc. 2006). 

 13. IRC § 9801(f)(3)(B). 

 14.  See  Treas. Reg. § 1.125-4(b). 

 15. Treas. Reg. § 1.125-4(b)(2) (Example 2). 
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   The Fiduciary Exception to the 
Attorney-Client Privilege in 

ERISA Litigation 

 Craig C. Martin and William L. Scogland  

 D uring these challenging economic times, people are scrutinizing more 
than ever all aspects of their financial situation, including the man-

agement of their retirement plans. Occasionally, this examination leads 
to litigation and discovery as plan participants seek recovery for alleged 
wrongdoings. Communications between benefit plan fiduciaries and their 
counsel are, naturally, highly relevant in these cases. Thus, it is now as 
important as ever to know the contours of the “fiduciary exception” to 
the attorney-client privilege. In  Redd v. Brotherhood of Maintenance of 
Way Employees Division of the International Brotherhood of Teamsters , 1    
the Eastern District of Michigan held that the fiduciary exception applied 
to compel production of certain documents prepared in “pre-decisional” 
communications between a plan administrator and their counsel when the 
plan administrator recalculated and reduced the participants’ monthly ben-
efits. An examination of  Redd  provides a good reminder to plan fiduciaries 
that not all communications with their legal counsel are privileged. 

 The Fiduciary Exception Defi ned 

 The fi duciary exception prevents communications between a plan 
fi duciary and counsel “in the execution of fi duciary duties” from being 
privileged against plan participants and benefi ciaries. 2    The exception has 
its genesis in English trust law, but has since been applied to numerous 
fi duciary relationships in other contexts. 3    In light of the fact that ERISA’s 4    
fi duciary requirements are based on the common law of trusts, it is well 
established that the fi duciary exception is applicable to claims brought 
under ERISA. 5    In the ERISA context, courts have found that an ERISA 
fi duciary generally may not assert the attorney-client privilege against 
plan participants with regard to matters of plan administration. 6    
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 The rationale for the fi duciary exception under ERISA is twofold. First, 
some courts have held that the exception derives from an ERISA trustee’s 
duty to disclose to plan benefi ciaries all information regarding plan 
administration, including “any communications with an attorney that are 
intended to assist in the administration of the plan.” 7    Viewed in this light, 
the fi duciary exception can be understood as an instance of the attorney-
client privilege giving way in the face of a competing legal principle. 8    

 Second, other courts have focused instead on an ERISA fi duciary’s 
role as representative of the benefi ciaries, and have held that the ben-
efi ciaries, not the fi duciary, are the real clients of the attorney who pro-
vides the fi duciary with legal advice for the administration of the plan. 9    
Thus, “[t]he very intention of the communication is to aid the benefi -
ciaries” and the fi duciary “cannot subordinate the fi duciary obligations 
owed to the benefi ciaries to their own private interests under the guise 
of attorney-client privilege.” 10    

 Redd v. Brotherhood of Maintenance of Way Employees 
Division of the International Brotherhood of Teamsters 

 In  Redd v. Brotherhood of Maintenance of Way Employees Division 
of the International Brotherhood of Teamsters , participants in the 
Brotherhood of Maintenance of Way Employees Division Pension Plan, 
plaintiffs, sued the plan, alleging that the plan violated ERISA by recal-
culating and reducing their monthly pension benefi ts. 11    The participants 
sought an accounting and an order restoring their benefi ts. 12    Among 
the documents the participants sought to discover were materials pro-
vided by the plan administrator’s legal counsel. 13    The issue was whether 
certain documents that were being withheld by the plan on the basis 
of the attorney-client privilege were overcome by the fi duciary excep-
tion. 14    Defendants claimed that the fi duciary exception should not apply 
because the plan’s interests and the participant’s interests diverged at the 
time the documents were prepared, since it was likely that the recalcula-
tion of pension benefi ts would lead to litigation. 15    

 The magistrate judge upheld the plan’s claims of attorney-client privi-
lege and rejected the participants’ argument that the fi duciary exception 
applied. 16    The magistrate judge reasoned that because the participants had 
already begun to receive pension benefi ts, the participants and the plan 
administrator would invariably be in an “adversarial” posture as soon as 
the plan began its inquiry into whether the benefi t payments were erro-
neous. 17    In addition, the magistrate judge concluded that the fi duciary 
exception did not apply because at least some of the participants had 
played roles in the administration and operation of the plan. 18    

 The plaintiff appealed to the district court. The district court disagreed 
with the magistrate judge’s rationale underlying the opinion. 19    The court 
explained that the fi duciary exception applies when a plan administrator 
seeks the advice of counsel in the “pre-decisional” phase of a benefi t 
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determination, but does not apply when the attorney-client communica-
tion is made after a decision is fi nal or addresses a challenge to the plan 
administrator in his personal capacity. 20    

 The court concluded that the documents sought by the participants 
were created in the pre-decisional phase of the administrator’s decision to 
recalculate and reduce the participants’ pension benefi ts and prior to the 
decision becoming fi nal. 21    In addition, the court determined that the docu-
ments refl ected communications about plan administration in that they 
concerned the determination that the participants’ benefi ts were improp-
erly calculated and the recalculation of the proper amounts owed. 22    In 
short, the prospect of litigation did not outweigh the important goals of 
the exception. The district court judge observed that “even if the plan 
administrator viewed it as likely that the recalculation of Plaintiffs’ benefi ts 
would result in litigation, and even if the decision to consult with counsel 
was motivated in part by this likelihood of eventual  litigation, . . . this 
prospect, standing alone, is insuffi cient to preclude a plan  benefi ciary’s 
access to pre-decisional communications between a plan administrator 
and counsel concerning matters of plan administration.” 23    

 The Fiduciary Exception in Practice 

 The  Redd  decision highlights the signifi cant challenge of ERISA plan 
fi duciaries and their counsel in understanding what types of commu-
nications qualify for the attorney-client privilege and which ones they 
can expect to be shared with plan participants and benefi ciaries. Since 
ERISA plan fi duciaries often wear more than one hat as an employer, it 
is sometimes diffi cult to establish whether an employer’s communica-
tions with counsel occurred in the employer’s fi duciary capacity or non-
fi duciary capacity. 

 Although the fi duciary exception is well accepted, how it applies in 
practice is not uniformly settled. There is no bright-line rule for when 
the fi duciary exception may be applied. While courts have considered 
whether the communication is pre-decisional or post-decisional, this 
distinction is not an analytical shortcut. 24    The key issue remains whether 
the communication relates to plan administration or generalized concern 
for liability, as opposed to concern for the fi duciaries’ liability as a result 
of a specifi c threat of litigation. 25    A “communication-by-communication 
analysis, while perhaps untidy, is crucial if the attorney-client privilege 
and the fi duciary exception are to coexist.” 26    

 An ERISA fi duciary is not completely debilitated from enjoying a 
confi dential attorney-client relationship. The courts that have applied 
the fi duciary exception have also limited the fi duciary exception, rec-
ognizing that “not all acts of the plan administrator which relate to the 
plan involve the administration of the plan.” 27    The plan administrator 
may assert attorney-client privilege as to communications between the 
administrator and its attorneys on non-fi duciary matters, such as when 
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the communications relate to plan sponsor or “settlor” functions of 
adopting, amending, or terminating an ERISA plan, and not to fi duciary 
functions of administering the plan. 28    

 Courts have also found that when an ERISA fi duciary retains counsel 
and seeks legal advice for his or her own protection against plan benefi -
ciaries, the “legal fi ction of ‘trustee as representative of the benefi ciaries’ 
is dismissed, notwithstanding the fact that the legal advice may relate to 
the trustee’s administration of the trust.” 29    In these situations, the fi du-
ciary’s interests diverge from that of the benefi ciaries so as to make the 
fi duciary exception inapplicable. 30    

 Furthermore, the fi duciary exception does not apply to all ERISA fi du-
ciaries equally. For example, in the context of insurance companies, the 
Third Circuit found that ERISA fi duciaries come in all shapes and sizes. 31    
Thus, where an insurance company has sold an insurance contract to 
an ERISA plan and is an ERISA fi duciary to the plan by virtue of the fact 
that it is responsible for claims administration and payment, the com-
munications between the insurance company and its counsel are not 
subject to the fi duciary exception. 32    The court concluded that the attor-
ney’s “real client” is the insurance company, not the plan  benefi ciaries. 33    
Furthermore, insurer-fi duciaries are not subject to all of the disclosure 
obligations imposed upon other ERISA fi duciaries, in particular, the 
 disclosure obligations imposed upon trustees under common law. 34    

 Conclusion 

 Determining whether a particular communication fi ts the fi duciary 
exception to the attorney-client privilege can be a diffi cult determination. 
Because the jurisprudence regarding the fi duciary exception continues 
to evolve, attorneys providing advice to clients who may be benefi t plan 
fi duciaries must be aware of the various approaches courts have taken. 
 Redd  provides a good reminder to plan fi duciaries and their legal coun-
sel to make it clear at the initial stage of all communications the purpose 
for which the communication is being made so as to try and maintain the 
privileged nature of the communications. If the plan can effectively show 
that the communication at issue: (i) was independent of the administra-
tive record; and (ii) was prepared in anticipation of litigation, the plan 
will more likely be successful in protecting its privileged status. 
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 Circuits Split on Whether Two-Member 
NLRB Decisions Are Binding 

 Howard S. Lavin and Elizabeth E. DiMichele  

 Background: The Incredible Shrinking NLRB 

 Does the National Labor Relations Board (the NLRB or the Board) 
have the authority to issue binding decisions and orders when only two 
of the fi ve positions on the Board are fi lled? That question has arisen 
because three NLRB seats have remained vacant since January 2008. The 
Board attempted to address that situation on December 20, 2007, four 
days after former Chairman Robert Battista’s term came to an end and 
with two more departures imminent. At that time, the remaining four 
members voted to delegate the NLRB’s power to a three-member panel. 
This panel consisted of current Chairman Wilma Liebman, and Members 
Peter Schaumber and Peter Kirsanow. On December 31, 2007, the terms 
of Members Kirsanow and Dennis Walsh expired, leaving only Chairman 
Liebman and Member Schaumber on the Board. 

 Despite the vacancies, the two-member Board has continued to hear 
cases and to issue decisions as a quorum of the three-member panel to 
which the NLRB had delegated its powers. In determining that such a 
two-member panel can properly hear cases and make determinations, the 
NLRB relied, in part, on a 2003 memorandum issued by the Department 
of Justice’s Offi ce of Legal Counsel (OCL), to that effect. 1    Despite the 
OCL memorandum and the Board’s position, parties have challenged the 
validity of such rulings, creating a split among the circuits. 

 Of the fi ve US Circuit Courts of Appeals that have considered the 
question, four have determined that the two-person panel decisions 
are binding. To date, only the United States Court of Appeals for the 
District of Columbia Circuit has held that the NLRB has no authority to 
issue orders when overall Board membership falls below the statutorily 
prescribed quorum of three. 2    Coincidentally, the  Laurel Baye  opinion 
was issued the same day that the Seventh Circuit issued its decision in 
 New Process Steel, Ltd. v. NLRB , 3    holding that the statute’s plain mean-
ing dictated that a two-member panel was a quorum and as such could 
continue issuing rulings even when Board membership fell below three 
persons. The First and Second Circuits reached the same conclusion in 
 Northeastern Land Services, Ltd. v. NLRB  4    and  Snell Island SNF LLC v. 

 Howard S. Lavin is a partner and Elizabeth E. DiMichele is a special counsel in 
the Employment Law Practice Group of Stroock & Stroock & Lavan LLP, con-
centrating in employment law counseling and litigation. The authors can be 
reached at  hlavin@stroock.com  and  edimichele@stroock.com , respectively. 

Split Circuits 



Employee Relations Law Journal 125 Vol. 35, No. 3, Winter 2009

NLRB , respectively. 5    A petition for a writ of  certiorari  seeking review 
of this issue in  New Process Steel  is currently pending before the US 
Supreme Court. 

 This article looks at this split, which is especially signifi cant given that 
any decision of the NLRB can be challenged in the DC Circuit, regardless 
of where the underlying actions took place. Therefore, these decisions 
may lead to forum shopping and rewarding the winner of the race to 
the courthouse. 

 The DC Circuit’s Laurel Baye Healthcare Decision 

 In  Laurel Baye Healthcare of Lake Lanier, Inc. v. NLRB , the DC Circuit 
held that Section 3(b) of the National Labor Relations Act (NLRA) 6    
(Section 3(b)), requires at least three positions on the Board to be fi lled 
for a panel to issue decisions. 7    In  Laurel Baye , the employer did not 
dispute the NLRB’s ruling that it had committed an unfair labor practice. 
Instead, it challenged the NLRB’s authority to issue a decision at all 
given that it consisted of only two members. 

 The petitioner argued that the NLRB did not meet the quorum 
requirements of Section 3(b). In response, the NLRB argued that the 
remaining two members constituted a quorum of the three-member 
panel to which the NLRB had delegated its powers in December 2007, 
and, accordingly, any decision issued by the two members was binding 
upon parties appearing before it. 

 With respect to the quorum requirement, Section 3(b) states, in rel-
evant part: 

  The Board is authorized to delegate to any group of three or more 
members any or all of the powers which it may itself exercise. . . . 
A vacancy in the Board shall not impair the right of the remaining 
members to exercise all of the powers of the Board, and three 
members of the Board shall, at all times, constitute a quorum of the 
Board, except that two members shall constitute a quorum of any 
group designated pursuant to the fi rst sentence hereof.  

 Focusing on the phrase “at all times,” the DC Circuit held that the 
NLRB did not have authority to issue rulings and decisions when the 
entire Board consists of only two members. In other words, according 
to the DC Circuit, for the NLRB to have jurisdiction over any case, there 
must be at least three people on the Board when it is heard, even if a 
two-member panel adjudicates the dispute. As the court explained: “a 
three-member Board may delegate its powers to a three-member group, 
and this delegee group may act with two members so long as the Board 
quorum requirement is, ‘at all times,’ satisfi ed.” 8    

 The DC Circuit looked to principles of agency and corporate law in 
reaching this conclusion. An agent’s authority to act on the principal’s 
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behalf is terminated when the powers of the principal are suspended 
under the law of agency. Similarly, when the number of members on a 
board of directors of a corporation falls below a quorum, the remaining 
members can no longer act as a board. Thus, the  Laurel Baye  court rea-
soned, once NLRB membership dropped below three—thereby falling 
below the quorum requirement of Section 3(b)—any prior delegations 
were no longer valid. The DC Circuit held, therefore, that even if the two 
remaining members constituted a quorum of the delegated panel, there 
was no longer a quorum of the entire Board, depriving it of the power 
to issue decisions and orders. 

 The DC Circuit recognized that the issue before it was a close one, 
stating that “neither OLC’s interpretation nor the Board’s desire to con-
tinue to function is entirely indefensible.” 9    Nevertheless, the court felt 
that the language of the statute was clear. The court also noted that 
upon the appointment of a third member to the NLRB, the Board could 
reaffi rm or adopt the decisions made by the current two-member panel, 
signifi cantly reducing the number of re-hearings the NLRB would face. 

 The Seventh Circuit’s New Process Steel Decision 

 In  New Process Steel,  10    the employer challenged both the NLRB’s juris-
diction to hear its case (given that it had only two members) and the 
merits of the underlying decision. Only the former argument is relevant 
to the scope of this article. As in  Laurel Baye , the employer argued that 
the two-member panel lacked the authority to issue any decisions or 
orders, relying on the fi rst sentence of Section 3(b) in support of its posi-
tion, which reads: “The Board is authorized to delegate to any group of 
three or more members any or all of the powers which it may itself exer-
cise.” 11    The employer argued that since Member Kirsanow’s term was 
about to end, he was a “phantom member” of the panel and as such the 
NLRB’s powers were actually delegated to a panel of two—Chairman 
Liebman and Member Schaumber. 

 The NLRB, on the other hand, argued that the statute is clear that the 
absence of one member of the delegated panel does not destroy the 
remaining members’ right to issue decisions and orders. Thus, the NLRB 
argued, because Section 3(b) goes on to state that “two members shall 
constitute a quorum of any group designated [as the group to which the 
NLRB’s powers have been delegated],” an order issued by such a two-
member panel is valid. The NLRB argued that as long as the two-person 
quorum existed, the Board could continue to conduct business. 

 On May 1, 2009, the same day as the DC Circuit issued the  Laurel 
Baye  decision, the Seventh Circuit issued its decision in  New Process 
Steel , holding in favor of the NLRB. The court held that Section 3(b) did 
two things: (1) it allowed the Board to delegate its power to a group 
of three people and (2) it allowed that group to continue operating 
with only two members. The Seventh Circuit agreed with the NLRB that 
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the clear meaning of the statute supported its argument that it could 
continue to issue orders and decisions as long as a quorum of the del-
egated panel considered the case. Furthermore, the court reasoned that 
the legislative history provided no evidence that Congress intended to 
prohibit a two-member panel from operating in such a manner. The 
Seventh Circuit held, therefore, that the two-member panel’s decision 
was binding on the parties. In other words, both the  Laurel Baye  and 
 New Process Steel  courts found the statutory language to be clear—but 
reached opposite conclusions as to what the statute meant. 

 In reaching its decision, the  New Process Steel  court also cited prec-
edent from the First Circuit ( Northeastern Land Services  12   ) and the Ninth 
Circuit ( Photo-Sonics Inc v. NLRB  13   ). In  Northeastern Land Services,  the 
First Circuit held that “[t]he Board’s delegation of its institutional power 
to a panel that ultimately consisted of a two-member quorum because 
of a vacancy was lawful under the plain text of section 3(b).” 14    The First 
Circuit, which relied primarily on its interpretation of the plain meaning 
of the statute, noted that its holding also is consistent with Ninth Circuit 
precedent and the conclusion of the OLC memo, to which it owed 
deference as the agency’s interpretation of its governing statute. Both 
the Seventh and First Circuits considered the Ninth Circuit’s decision 
in  Photo-Sonics Inc v. NLRB . In that case, the Ninth Circuit reviewed 
a decision issued by a three-member panel on the effective date of 
one member’s resignation. Holding that the panel met the quorum 
requirements of Section 3(b) regardless of whether the third  member 
participated in the decision, the  Photo-Sonics  court enforced the 
Board’s order. 

 The Second Circuit Decision in Snell Island 

 The issue of whether a two-member panel may conduct NLRB busi-
ness when the Board has less than three seats fi lled also came before the 
Second Circuit in Snell Island SNF LLC, d/b/a Shore Acres Rehabilitation 
and Nursing Center, LLC. v. NLRB. 15    Although it took a different approach 
than its sister circuits, the Second Circuit arrived at the same conclusion 
reached by the majority of those that have considered the issue: A prop-
erly designated two-member panel of the NLRB retains jurisdiction to 
hear cases even if the Board falls below three members. 

 In  Snell Island , the employer sought to vacate the order of a two-
member panel on the grounds, among others, that the panel was not 
properly constituted and lacked authority to issue orders. As an initial 
matter, the Second Circuit rejected the employer’s argument that the 
two-member panel was a “sham” because it was established with the 
knowledge that Board membership was about to be reduced below 
the quorum requirement and, specifi cally, to avoid the consequences of 
that fact. Agreeing with the First Circuit, the  Snell Island  court determined 
that the panel had been properly constituted in the fi rst instance. 
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 The court then turned to what it deemed the more diffi cult question 
of whether the two-member panel retained jurisdiction when the Board 
lost its quorum. Contrary to the other Circuit courts that considered 
Section 3(b), the Second Circuit concluded that the statutory language 
was not unambiguous—pointing to, among other things, the fact that 
the DC and Seventh Circuits disagreed over the “plain meaning” of the 
statute. The Second Circuit agreed with the  Laurel Baye  court’s deter-
mination that the Board quorum requirement must be satisfi ed “at all 
times,” but it found that the canon of statutory construction upon which 
the DC Circuit relied—that “no provision be rendered inoperative or 
superfl uous, void or insignifi cant”—did not answer the precise ques-
tion of whether a duly constituted panel retains jurisdiction if the Board 
thereafter loses its quorum. 

 Rather than look to principles of agency and corporate law, however, 
as the DC Circuit had done in  Laurel Baye , the  Snell Island  court held 
that Second Circuit precedent required it to turn to legislative history 
to glean Congressional intent. From this analysis, the Second Circuit 
determined that by passing the Taft-Hartley amendments to the NLRA, 
Congress intended to increase the effi ciency of the Board and permit it 
to hear more cases, but that the legislative history still did not provide a 
clear answer to the question immediately before the  Snell Island  court. 

 The Second Circuit, therefore, determined that consistent with US 
Supreme Court precedent in  Chevron U.S.A. v. Natural Res. Def. Council, 
Inc. , 16    if the agency’s own interpretation of the statute is reasonable, the 
court must defer to its reading. Under this analysis, the Second Circuit 
held that the NLRB’s own interpretation of Section 3(b) as permitting a 
two-member panel to issue decisions if Board membership falls below 
the quorum is a reasonable one in light of the purpose of the Taft-
Hartley amendments. The Second Circuit acknowledged that the DC 
Circuit’s reading of the quorum requirement is also reasonable, but 
that  Chevron  deference requires that an agency’s reasonable interpreta-
tion must govern, even if there are other interpretations that the court 
may deem more reasonable. Accordingly, the Second Circuit held that 
“[b]ecause of the existence of a two-member quorum, the panel contin-
ued to operate in accordance with section 3(b) of the [NLRA] after one 
of its members ceased to serve on the Board and even though the Board 
itself lost a quorum.” 

 Looking Ahead 

 The employer in the  New Process Steel  case has fi led a petition for a 
writ of  certiorari  in the US Supreme Court seeking review of the Seventh 
Circuit’s decision. The Supreme Court has not yet issued a decision with 
respect to that petition, however, and a case involving the same issue 
is pending before the Eighth Circuit. Indeed, following the DC Circuit’s 
 Laurel Baye  decision, Chairman Liebman and Member Schaumber 

Split Circuits 



Employee Relations Law Journal 129 Vol. 35, No. 3, Winter 2009

released a statement that read in part “as a quorum of the National Labor 
Relations Board we will continue to issue decisions and orders in unfair 
labor practice and representation cases.” 17    

 Thus, although President Obama has nominated Craig Becker, Mark 
Pearce, and Brian Hayes to the three vacant positions on the NLRB and 
the confi rmation of any one of them by the Senate would restore the 
Board quorum of three members, the two-member panel continues to 
add to the over 400 decisions and orders that it has issued in the past 
17 months. Should the issue remain unresolved, or the Supreme Court 
reverse the Seventh Circuit and hold that the Board lacks such author-
ity if its membership falls to below three persons, those opinions may 
be vulnerable to attack. Indeed, the fi rst order of business of the newly 
reconstituted Board may be to reaffi rm the decisions of the two-member 
panel. 
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 Employment Law Case Update 

  Elise Busny   

 ADA Amendments 

  Milholland v. Sumner County Board of Education , No. 
08-5568, 2009 U.S. App. LEXIS 14844 (6th Cir. July 2, 2009) 

 On July 2, 2009, the Sixth Circuit Court of Appeals affi rmed the 
grant of summary judgment against an individual fi ling suit under the 
Americans with Disabilities Act (ADA or the Act), and in the process 
refused to apply retroactive effect to recently enacted amendments to 
the ADA. Through its ruling, the court held that Congress’s desire to 
expand the scope of the ADA in the wake of  Sutton v. United Air Lines, 
Inc.  1    should not be applied to injuries occurring before the amendments’ 
effective date. 

 Sherry Milholland was a teacher and administrator in the Sumner 
County, Tennessee, school system. She also suffered from infl ammatory 
arthritis. During the course of her time as an assistant principal at Knox 
Doss Middle School, she had confrontations with the director of schools 
for the county regarding her heavy workload in comparison to the other 
assistant principal. She was eventually removed from the assistant prin-
cipal position to a lower paying classroom teacher position at another 
school. Milholland sued, arguing that this action was taken in violation 
of the ADA given her perceived disability under the Act. This allegation 
was made in spite of her neither requesting nor receiving any type of 
accommodation for her condition. She sued in the United States District 
Court for the Middle District of Tennessee. The district court dismissed 
the ADA claims against the school district on a motion for summary 
judgment. 

 In the Sixth Circuit, Milholland sought to have her case reviewed 
under the more lenient standards for ADA coverage laid out in the 
ADA Amendment Act of 2008. 2    However, the court held that these 
amendments should not be afforded retroactive effect. While the stated 
purpose of the amendments were to reinstate the broad nature of the 
ADA in light of the decisions in  Sutton , the court here held that absent 
a specifi c Congressional intent for retroactive application of the amend-
ments, they could not be used in that fashion. To apply these rules in 
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a retroactive fashion, the court reasoned, would subject employers to 
liability for which they could not prepare. Given the potential impact 
of a retroactive application of the amendments on employers, the court 
held that an explicit Congressional requirement was necessary for 
Milholland’s retroactivity argument to survive. 

 Age Discrimination in Employment Act 

 Gross v. FBL Financial Group, Inc., 129 S. Ct. 2343 (2009) 

 On June 18, 2009, the Supreme Court of the United States held that 
plaintiffs in an Age Discrimination in Employment Act (ADEA) 3    case 
were required to prove that age was a “but for” cause of the employ-
er’s allegedly discriminatory action. In so holding, the Supreme Court 
rejected any use of “mixed-motives” jury instructions in ADEA cases. In 
these “mixed-motive” cases, once the plaintiff had established that age 
was a motivating factor in an employer’s decision, the burden of per-
suasion shifted to the defendant to show that it would have performed 
the same alleged discriminatory act regardless of the plaintiff’s age. The 
 Gross  decision essentially makes it harder for a plaintiff to prove age 
discrimination under the ADEA. 

 Jack Gross began working for FBL Financial Group, Inc. (FBL) in 
1971. In 2003, he brought a claim under the ADEA when FBL trans-
ferred most of his responsibilities to a newly created position given to 
a junior employee. The court gave a “mixed-motive” instruction to the 
jury and the jury returned a verdict in favor of Gross. JBL appealed and 
the Eighth Circuit reversed, holding that the district court erred by not 
requiring the plaintiff to provide direct evidence to prove his “mixed-
motive” claim. 

 The Supreme Court, Justice Thomas writing for the 5-4 majority, 
vacated the decision of the Eighth Circuit and held that “mixed-motive” 
instructions that shift the burden of persuasion to the defendant are 
never appropriate in ADEA cases. First, the Court determined that Title 
VII, which permits “mixed-motive” instructions, 4    did not control whether 
the ADEA would allow such claims. In making this determination, the 
Court noted that Congress amended both Title VII and the ADEA in 1991 
when Congress inserted the “mixed-motive” instruction into the Title VII 
amendments, but did not include it in the ADEA amendments. 

 Second, in examining the text of the ADEA, the Court determined 
that it requires the plaintiff to prove that the discrimination occurred 
“because of” the plaintiff’s age. The Court concluded that this language 
required a “but for” showing by the plaintiff to prove his case. Because 
plaintiffs typically carry the burden of proof and Congress included no 
exceptions in the ADEA, plaintiffs are required to prove, by a prepon-
derance of the evidence, that age was a “but for” cause of the chal-
lenged action to obtain relief under the ADEA. 
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 Lilly Ledbetter Fair Pay Act 

  Roland v. CertainTeed Corp. , Civ. A. No. 08-3671, 2009 U.S. 
Dist. LEXIS 43706, 2009 WL 1444413 (E.D. Pa. May 21, 2009) 

 The United States District Court for the Eastern District of Pennsylvania 
has ruled that the Lilly Ledbetter Fair Pay Act of 2009 (Ledbetter Act) 5    
does not apply to failure to promote claims that are not part of a claim 
for discriminatory compensation. 

 The plaintiff, Patricia Rowland, was employed by CertainTeed 
Corporation as a marketing director in 2001. In 2006, CertainTeed cre-
ated a new position of chief marketing offi cer but did not post the job 
opening. CertainTeed promoted another employee for the position and 
he remained there until he was terminated in 2007. The company again 
did not post the job opening; however, Rowland expressed interest in the 
position and made several inquires. Each time she inquired, management 
told her that they were already considering two other employees for the 
job and gave her a variety of reasons why she was not being considered. 
The position was eventually given to a male. Later that year, CertainTeed 
decided to reduce costs and eliminated Rowland’s middle management 
position. Rowland brought suit against CertainTeed for violating the Equal 
Pay Act and for Title VII violations for failing to promote her in 2006 and 
2007 and for wrongful termination, alleging discrimination based on her 
gender. The defendant moved for summary judgment. 

 First, the court denied CertainTeed’s motion for summary judgment 
on Rowland’s Title VII termination claim because Rowland established 
a suffi cient  prima facie  case and presented enough evidence to cre-
ate a factual issue regarding the employer’s motivation in terminating 
Rowland. 

 Second, the court granted summary judgment on Rowland’s failure to 
promote claim for the 2006 promotion because it fell outside the 300-
day limitation on claims fi led under Title VII. Rowland argued that the 
Ledbetter Act extended the defi nition of an unlawful employment prac-
tice thus allowing her to present evidence of discriminatory acts relat-
ing to her failure to promote claim that occurred outside the 300-day 
period. 6    The court disagreed. Relying on two other recent district court 
decisions, 7    the court concluded that the Ledbetter Act only addresses 
compensation claims, and Rowland’s failure to promote claim did not 
fall under the scope of the Ledbetter Act because it did not include a 
claim for discriminatory compensation. However, the court did allow 
Rowland’s failure to promote claim regarding the 2007 promotion to go 
forward because it was within the 300-day window. 

 Finally, the court granted summary judgment against Rowland on her 
claims under the Equal Pay Act because she did not provide evidence 
of similar job responsibilities suffi cient to establish a  prima facie  case 
for discrimination. 
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 FMLA Enforcement 

  Cole v. Illinois , 562 F.3d 812 (7th Cir. 2009) 

 On April 7, 2009, the Seventh Circuit Court of Appeals affi rmed a grant 
of summary judgment that held an employee improvement plan did not 
constitute a materially adverse action on the part of the employer. In 
doing so, the court held that requiring an employee to sign an improve-
ment plan, on threat of termination, was not suffi cient to constitute a 
violation of the Family Medical Leave Act (FMLA). 

 Dynetta Cole was an employee of the State of Illinois, working in 
the Governor’s Offi ce of Citizen Assistance, where she dealt with cor-
respondence from constituents to the governor. She was injured in a car 
accident during a lunch break and was forced to take approximately a 
month of medical leave under FMLA in November of 2005. She returned 
to her job in December of 2005 and quickly began having confl icts with 
her supervisors. By December 22, her frequent tardiness and absentee-
ism forced her supervisors to draft an improvement plan. When they 
presented the plan to her, they informed her that if she did not sign it she 
would be terminated. Cole refused to sign and was subsequently fi red. 

 The trial court, the United States District Court for the Central District 
of Illinois, granted the state’s motion for summary judgment. The court 
of appeals affi rmed. 

 The Seventh Circuit examined Cole’s contention that the improvement 
plan constituted an adverse action in response to her taking FMLA leave. 
The court held that employees invoking the protection of FMLA are not 
immune from the type of inconveniences or slights that occur to every 
employee at any company. The court characterized the type of action 
taken by Cole’s employers as within this category, since it sought to 
impose on her requirements for informing them of her schedule for the 
coming day and week. The fact that the improvement plan was funda-
mentally an attempt to allow Cole to remedy the problems that lead to 
her fi ring further demonstrates that it was not by itself an adverse action, 
but quite the opposite. Further, the court held that temporal proximity 
between the action of an employer and an employee’s request for FMLA 
leave was not suffi cient to demonstrate that the employer had injured 
the employee in a manner actionable under the FMLA. 

 Collective Bargaining Agreements, Arbitration, 
and the ADEA 

 14 Penn Plaza LLC v. Pyett, 129 S. Ct. 1456 (2009) 

 The Supreme Court of the United States ruled that a provision in 
a collective bargaining agreement that requires arbitration of Age 
Discrimination in Employment Act (ADEA) claims is enforceable as a 
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matter of federal law. In its decision, the Court rejected the argument 
that such an arbitration requirement amounts to a waiver of statutory 
rights or that it deprived the employees of their right to a federal forum 
under the  Gardner-Denver  8    line of cases. 

 Several members of the Service Employees International Union were 
hired through a contractor as security guards for 14 Penn Plaza. The 
contractor later reassigned the employees to cleaning and porter jobs at 
the same building. The employees fi led a claim with the EEOC for dis-
crimination based on age because their reassignment led to a decrease 
in compensation, other damages, and because their new positions were 
less desirable. The EEOC issued a right to sue letter and the employees 
fi led an ADEA claim against 14 Penn Plaza and the contractor in district 
court. The defendants moved to   compel the employees to enter arbitra-
tion based on a mandatory arbitration clause in the collective bargaining 
agreement. The district court denied the motion and the Second Circuit 
affi rmed. The Supreme Court reversed. 

 First, the court held that nothing in the ADEA precluded arbitration of 
claims. Additionally, there was no basis for the district court to strike the 
arbitration clause where it clearly requires arbitration for ADEA claims 
and was freely negotiated between the Union and the defendants. 

 Second, the court concluded that the arbitration clause is permissible 
under the  Gardner-Denver  line of cases, which held that a collective 
bargaining agreement cannot waive an individual’s right to a judicial 
forum under anti-discrimination statutes. Because arbitration is now 
well suited to resolve discrimination claims,  Gardner-Denver ’s dicta to 
the contrary is no longer applicable. The court also concluded that arbi-
tration of ADEA claims did not deprive employees of a federal forum 
altogether because it waives only the right to seek relief from a court 
at the outset of the case. The employees also argued that requiring the 
union to arbitrate may cause the union to subordinate an individual 
employee’s interests to the collective interests of the union member-
ship, thus creating a confl ict of interest; however, the court rejected this 
argument because the ADEA does not contain any qualifi cations about 
such a confl ict. 

 Finally, the court refused to hear arguments that the arbitration clause 
did not clearly and unmistakably require arbitration of ADEA claims 
because the employees did not raise this argument in the lower courts 
and the record was insuffi cient for the court to rule on this issue. The 
court reversed and remanded the case to the district court. 

 Retaliatory Firing Under Section 1981 

 CBOCS West, Inc. v. Humphries, 128 S. Ct. 1951 (2008) 

 Near the end of its 2008 term, the Supreme Court held that the 
dismissal of an African American employee was actionable under 42 
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U.S.C. Section 1981(a) as a retaliatory fi ring. In doing this, they held that 
Section 1981 in conjunction with Section 1982 could be used to bring an 
action against an employer even if the adverse act was performed after 
the employment contract was formed. 

 The plaintiff in this matter, Hedrick Humphries, was fi red from 
this position as an assistant manager at a Cracker Barrel restaurant. 
He alleged that he was fi red because he was an African American 
and because he had complained to managers that another African 
American assistant manager had been discharged for racial reasons. 
After receiving a “right to sue” letter from the EEOC, Humphries sued 
Cracker Barrel’s parent company, alleging violations of Section 1981 
as well as Title VII of the Civil Rights Act of 1964. While the United 
States District Court for the Northern District of Illinois ruled against 
Humphries on summary judgment as to the Section 1981 claims, the 
Seventh Circuit Court of Appeals reversed and remanded for trial on 
those claims. 

 Here, the Supreme Court traced back the statutory history of Section 
1981 and its sister statute, Section 1982. The Court noted that these were 
both statutes designed to protect the rights of African Americans in the 
period immediately following the Civil War. Justice Breyer, in writing 
for the majority, examined the history of interpretive decisions related 
to this statute, which until 1989 and the Court’s decision in  Patterson v. 
McLean Credit Union  9    interpreted Section 1981 to embrace retaliatory 
fi lings. However, in  Patterson  the Court held that, given the language of 
the statute, it did not apply “after the contract relation has been estab-
lished.” 10    With the passage of the Civil Rights Act of 1991, Congress 
overruled  Patterson  and added Section 1981(b), which made clear that 
this section applied while the contract was being performed. Following 
the passage of the 1991 Act, circuit courts returned to the pre- Patterson  
posture, holding that retaliatory fi rings were actionable under Section 
1981. The Court, in ruling that Humphries’s claim could proceed, held 
that the rulings of the lower circuits were correct under the post-1991 
Section 1981. 

  Notes  

 1. 527 U.S. 471 (1999). 

 2. Pub. L. No. 110-325, § 8, 122 Stat. 3553. 

 3. 29 U.S.C. § 621,  et. seq.  

 4. 42 U.S.C. §§ 2000e-2(m) & 2000e-5(g)(2)(B). 

 5. 29 U.S.C. § 621,  et. seq.  

 6. 29 U.S.C. § 626(d)(3) (an unlawful employment practice includes “when a person 
is affected by application of a discriminatory compensation decision or other practice, 
including each time wages, benefi ts, or other compensation is paid, resulting in whole or 
in part from such a decision or other practice.”) 
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 7. Leach v. Baylor Coll. of Med., Civ. A. No. 07-0921, 2009 U.S. Dist. LEXIS 11845, 2009 
WL 385450, at *17 (S.D. Tex. Feb 17, 2009); Vuong v. New York Life Ins. Co., Civ. A. No. 
03-1075, 2009 U.S. Dist. LEXIS 9320, 2009 WL 306391, at *7–9 (S.D.N.Y. Feb. 6, 2009). 

 8. 415 U.S. 36 (1974). 

 9. 491 U.S. 164 (1989). 

 10.  Id.  at 177. 
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